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RIN-2060-AM33
Prevention of Significant Deterioration for Nitrogen Oxides
AGENCY: Environmental Protection Agency (EPA).
ACTION: Final rule.
SUMMARY: |In today’'s final action, EPA is retaining the
exi sting nitrogen dioxide (NG) increnents as part of the
Agency’s regul ations for the Prevention of Significant
Deterioration (PSD) of air quality from em ssions of
nitrogen oxides (NOx). These regulations are designed to
preserve the air quality in national parks and ot her areas
that are neeting the national anbient air quality standards
(NAAQS) for NO, (hereafter called the NO, NAAQS). EPA
reeval uated the original NGO increnents in response to a
1990 court ruling that directed the Agency to consider and
har noni ze the statutory criteria for establishing PSD
regul ati ons for NOx contained in sections 166(c) and 166(d)
of the Clean Air Act (CAA or Act). EPA is also anending its

PSD regul ations to clarify that States otherw se neeting



these requirenents of the Act nay obtain approval to enpl oy
alternative approaches to the existing increnents for NO.
Under a separate action, we will be publishing a

Suppl enental Notice of Proposed Rul emaking (SNPR) to show
how i npl enentati on of the nodel cap and trade program under
the 2005 Clean Air Interstate Rule (CAIR) can neet the
requirenents for a State to use this approach in lieu of the
exi sting NO, increnents in order to prevent significant
deterioration of air quality from em ssions of NOX.

DATES: This final rule is effective on [INSERT DATE 30 DAYS
AFTER PUBLICATION IN THE FEDERAL REGISTER].

ADDRESSES: EPA has established a docket for this action
under Docket | D No. OAR-2004-0013. Al docunents in the
docket are listed in the EDOCKET i ndex at

htt p: / / ww. epa. gov/ edocket. Although listed in the index,

sone information may not be publicly available, i.e., CBI or
ot her information whose disclosure is restricted by statute.
Certain other material, such as copyrighted material, is not
pl aced on the Internet and will be publicly available only
in hard copy form Publicly avail able docket nmaterials are
avail able either electronically in EDOCKET or in hard copy
at the Air Docket, EPA/DC, EPA West, Room B102, 1301

Constitution Ave., NW Washington, DC. The Public Reading



Roomis open from8:30 a.m to 4:30 p.m, Mnday through
Friday, excluding |legal holidays. The tel ephone nunber for
the Public Reading Roomis (202) 566-1744, and the tel ephone
nunber for the Air Docket is (202) 566-1742.

FOR FURTHER INFORMATION CONTACT: M. Dan deRoeck,

I nformati on Transfer and Program Integration D vision (C339-
03), U S. Environnmental Protection Agency, Research Triangle
Park, NC 27711, tel ephone (919) 541-5593, fax (919) 541-

5509, or e-mmil at deroeck.dan@pa. gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this action apply to ne?

Entities affected by this rule include sources in al
i ndustry groups. The mgjority of sources potentially

affected are expected to be in the follow ng groups:

I ndustry Group Sl C NAI CS°

El ectric Services 491 221111, 221112,
221113, 221119,
221121, 221122

Pet r ol eum Refi ni ng 291 324110
I ndustrial Inorganic 281 325181, 325120,
Chem cal s 325131, 325182,

211112, 325998,
331311, 325188



I ndustrial Organic 286 325110, 325132,

Chem cal s 325192, 325188,
325193, 325120,
325199

M scel | aneous Cheni cal 289 325520, 325920,

Product s 325910, 325182,
325510

Nat ural Gas Liquids 132 211112

Nat ural Gas Transport 492 486210, 221210

Pul p and Paper MIls 261 322110, 322121,
322122, 322130

Paper MIls 262 322121, 322122

Aut onobi | e Manuf acturing 371 336111, 336112,

336211, 336992,
336322, 336312,
336330, 336340,
336350, 336399,
336212, 336213

Phar maceuti cal s 283 325411, 325412,
325413, 325414

a Standard Industrial Cassification
b North Anmerican Industry Classification System

Entities affected by the rule also include States, |ocal
permtting authorities, and Indian tribes whose | ands
contain new and nodi fied najor stationary sources.

B. Were can | obtain additional informtion?

In addition to being available in the docket, an

el ectronic copy of today's final rule is also avail able on



the Wrld Wde Wb. Follow ng signature by the EPA

Adm ni strator, a copy of today’s final rule will be posted
on the EPA's New Source Review (NSR) website, under
Regul ati ons & Standards, at

http://ww. epa. gov/nsr/index. htm.

C. How is this preanbl e organi zed?

The information presented in this preanble is organized
as foll ows:

l. CGeneral Information
A Does this action apply to ne?

B. Where can | obtain additional information?
C. How i s this preanbl e organi zed?
1. Background

A PSD Program
B. Exi sting PSD I ncrenment System for NOX
C. SI P Requirenents for |nplenmenting PSD Program
D. Court Challenge to Increments for NOX
I11. Overview of Today' s Final Action
A What We Proposed
B. Final Action and D fferences from Proposal
V. Legal Basis for Final Action
A Clean Air Act Provisions and Court Opinion
1. Applicable Statutory Provisions
2. Opinion of the Court in EDF v. EPA
B. EPA's Interpretation of Section 166 of the Act
1. Regul ati ons As a Wol e Should Ful fill
Statutory Requirenents
2. Conti ngent Safe Harbor Approach
3. The Statutory Factors Applicabl e Under
Section 166(c)
4. Bal anci ng the Factors Applicabl e Under
Section 166(c)
5. Authority for States to Adopt Alternatives to

| ncr ement
V. Health and Welfare Effects of NOx
A Overview of the Potential Effects of N trogen
Oxi des



VI .

II.

A.

>

Scope of Qur Anal ysis

Dat a Considered in Qur Analysis

Anal ysis of Potential Effects

1. Health Effects

2. Wl fare Effects

Fi nal Actions

A Retain Exi sting Increnment System for NOx

1. Exi sting Characteristics of the Regul atory

OO

Scheme Fulfill Statutory Criteria
2. Characteristics of Increments for NOx
B. State Option to Enploy Alternatives to |ncrenent

1. States May Adopt “Ot her Measures” That
Ful fill Section 166 of the Act
2. EPA I's Not Adopting El enments of Option 3
3. Benefits of an Alternative Approach
4, Future Actions Regarding Alternatives
Measures Not Proposed as Options
Statutory and Executive O der Reviews

Executive Order 12866 - Regul atory Pl anning and
Revi ew

B. Paper wor k Reducti on Act

C. Regul atory Flexibility Act (RFA)

D. Unf unded Mandat es Reform Act

E. Executive Order 13132 - Federalism

F. Executive Order 13175 - Consultation and
Coordi nation with Indian Tribal Governnents

G Executive Order 13045 - Protection of Children
from Environnmental Health and Safety Ri sks

H. Executive Order 13211 - Actions That Significantly
Affect Energy Supply, Distribution, or Use

l. Nati onal Technol ogy Transfer and Advancenent Act

J. Executive Order 12898 - Federal Actions to Address
Environnental Justice in Mnority Popul ati ons and
Low i nconme Popul ati ons

K. Congr essi onal Revi ew Act

Background

PSD Program

Part C of title | of the Act contains the requirenents

for a conponent of the major new source review (NSR) program

known as the Prevention of Significant Deterioration (PSD)



program This programsets forth procedures for the
preconstruction review and permtting of new and nodified
maj or stationary sources of air pollution |ocating in areas
meeting the NAAQS, i.e., “attainment” areas, or in areas for
which there is insufficient information to classify an area
as either attainnment or nonattainment, i.e.,
“uncl assi fiabl e” areas.

The applicability of the PSD programto a particul ar
source must be determ ned in advance of construction and is
pol l utant-specific. Once a source is determned to be
subject to PSD, it nust undertake a series of analyses to
denponstrate that it will use the best avail able control
technol ogy (BACT) and will not cause or contribute to a
vi ol ati on of any NAAQS or increnental anbient poll utant
concentration increase. In cases where the source’s
em ssions may adversely affect an area classified as a C ass
| area, additional review is conducted to protect the
increnents and special attributes of such an area defined as
“air quality related val ues” (AQRV)

When the permtting authority reaches a prelimnary
decision to authorize construction of each proposed maj or
new source or major nodification, it must provide notice of

the prelimnary decision and an opportunity for comrent by



the general public, industry, and other persons that may be
affected by the major source or nmajor nodification. After
considering and responding to the comments, the permtting
authority may issue a final determ nation on the
construction permt in accordance with the PSD regul ati ons.

B. Existing PSD |Increnmnent System for NOx

On Cctober 17, 1988, EPA promnul gated pollutant-specific
PSD regul ations for NOx under section 166 of the CAA. 53 FR
40656. As part of these regulations, the EPA decided to
establish NO, increnents follow ng the pattern enacted by
Congress for the particulate matter (PM and sul fur dioxide
(SG) increnents. These increnents establish maxi num
i ncreases in anbient air concentrations of NO, (expressed in
m crograns per cubic nmeter (pg/n¥)) allowed in a PSD area
over a baseline concentration. Em ssions increases from
both stationary and nobil e sources are considered in the
consunption of the NGO, i ncrenents which are inpl enented
through the PSD permitting provisions in 40 CFR parts 51 and
52.

The NO, i ncrenent systemincludes the three-tiered area
classification systemoriginally established by Congress in
section 163 for the statutory increnents for SO, and PM

Congress designated Cass | areas (including certain
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nati onal parks and w | derness areas) as areas of speci al
nati onal concern, where the need to prevent air quality
deterioration is the greatest. Consequently, the all owable
| evel of increnmental change in air quality is smallest,
i.e., nost stringent, in Class | areas. Congress initially
established as Class Il all areas not specifically
designated in the Act as Class | areas. The increnents of
Class Il areas are |less stringent than those of the O ass |
areas and allow for a noderate degree of em ssions grow h.
For future redesignation purposes, Congress defined as d ass
1l any existing Cass Il area for which a State may desire
to pronote higher levels of industrial devel opment (and

em ssions gromh). Thus, Cass IlIl areas are allowed to
have the greatest anmount of pollutant increase while stil
achi eving the NAAQS. There have been no Cass |11

redesi gnations to date.

EPA based the levels of the original NGO increments for
the three area classifications on the percentage-of - NAAQS
approach that Congress used to define the increnents in the
Act for SO, and PM Congress used different percentages of
the NAAQS to calculate the ass | increnents for PM and
SO,. For the NO, increnents, we chose the percentage that

Congress used for SO,. This decision yielded a | ower



nurerical value for the Class |I NO increnent than woul d
have resul ted by using the PM percentage.

The existing Cass | NO, increment is 2.5 pg/n? (annual
average), a level of 2.5 percent of the NO NAAQS. It is
based on the Cass | SO, increnment, which is set at the sane
percentage (2.5 percent) of the SO annual NAAQS. The d ass
Il NO, increnment is 25 ug/n? — 25 percent of the NO, NAAQS.

The Cass Il NGO increnent is 50 ug/n? — 50 percent of the

NO, NAAGS.

C. SIP Requirenents for | nplenmenting PSD Program

Air quality planning requirenents for new and nodified
stationary sources of air pollution are an integral part of
the PSD program States nust devel op, adopt, and submt to
EPA for approval a State Inplenmentation Plan (SIP) that
contains emssion limtations and other control neasures to
attain and maintain the NAAQS and to nmeet other requirenents
of section 110(a) of the Act. Each SIP nust contain a
preconstruction review programfor the construction and
nodi fication of any stationary source of air pollution to
assure that the NAAQS are achi eved and mai ntai ned. Further,
each SIP must: protect areas of clean air; not interfere
with any other State’s NAAQS nmi nt enance; protect AQRVs,
including visibility, in national parks and other natural

10



areas of special concern; assure that appropriate em ssions
controls are applied; maxim ze opportunities for economc
devel opnent consistent with the preservation of clean air
resources; and ensure that any decision to increase air
pollution is made only after full public consideration of
all the consequences of such a deci sion.

D. Court Challenge to Increnents for NOX

EPA's original NGO increnments were challenged in 1988
by the Environnental Defense Fund (now Environnenta
Defense, or “ED’) when ED filed suit in the U S. Court of
Appeal s for the District of Colunmbia Circuit against the
Adm ni strator (Environmental Defense Fund, Inc. v. Reilly,
No. 88-1882). ED successfully argued that EPA failed to
sufficiently consider certain provisions in section 166 of
the CAA. The court remanded the case to EPA “to devel op an
interpretation of section 166 that considers both
subsections (c) and (d), and if necessary to take new
evi dence and nodify the regulations.” Environmental Defense
Fund v. EPA, 898 F.2d 183, 190 (D.C. Cir. 1990) (“EDF v.
EPA’). EPA initiated this action in response to the court
deci sion. W discuss the opinion of the court further
bel ow.

ITTI. Overview of Today’s Final Action
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To ensure protection of the air quality in national
parks and ot her areas that neet the NAAQS for NO, EPA is
taking final action today on its reevaluation of the
Agency’s pollutant-specific PSD regul ati ons for NOx, which
i nclude the existing NGO, i ncrenents. W have decided to
retain the existing NG increnents while al so granting
States the option to seek approval of alternative approaches
that protect parks and prevent significant deterioration of
air quality fromem ssions of NOX.

A.  \VWat We Proposed

I n accordance with the directions of a 1990 court
ruling, EPA conducted a review of the existing NGO
increments that are part of the Agency’ s pollutant-specific
PSD regul ations for NOx. W consi dered and harnoni zed t he
statutory criteria, contained in sections 166(c) and 166(d)
of the Act, that govern the content of these PSD regul ations
for NOx. EPA proposed to apply the statutory criteria using
the “contingent safe harbor” approach that was suggested by
the court as an appropriate way to ensure that EPA' s PSD
regul ations for NOx will prevent significant deterioration
of air quality in parks and other areas that are designated
to be in attainment with the NAAQS or are unclassifiable.

Applying this legal interpretation, we proposed three

12



options to satisfy the statutory requirenents. See 70 FR
8880 (Feb. 23, 2005).

In the first option (option 1) of our February 2005
proposal , EPA proposed to retain the existing regulatory
framework and the original, existing increments for NO that
the Agency first pronulgated in 1988 to protect the air
quality in national parks and other areas that neet the
NAAQS for NO,.. These increnents were established as a
percent age of the NAAQS, and were based on the sane anbi ent
measure (NO) and averagi ng period (annual) as the NAAGS.

We proposed to find that an increnent with these
characteristics satisfied the m ninumrequirenents of
section 166(d) of the Act for preserving the air quality in
par ks and ot her attainnent and uncl assifiable areas. In
addition, to address the requirenents of section 166(c), we
reviewed the existing regulatory framework of the Agency’s
PSD regul ations for NOx and the scientific and technical

i nformati on pertaining to the health, welfare, and

ecol ogical effects of NOx. In light of this review, EPA
proposed to find that the statutory requirenents were net by
retai ning annual NGO, increnents that are based on the

per cent ages of the NAAQS that Congress enployed to set the

i ncrements for SO,. The avail able research on health and
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wel fare effects indicated that the existing NO increnents,
I n conjunction with the case-by-case permt reviews for
addi tional inpacts and inpairment of AQRVs, fulfilled the
criteria in section 166(c).

In the second option (option 2), we proposed to all ow
States to prevent significant deterioration of air quality
due to em ssions of NOx by adopting an EPA-adm ni stered
mar ket - based interstate cap and trade program such as the
nodel cap and trade program for EGJs contained in our CAIR
Under this option, a State that inplemented this programto
address NOx em ssions would no | onger be required to conduct
certain source-specific analyses, including the current NG
i ncrement analysis. This option would require States to
submt revised SIPs that include a cap and trade programto
reduce NOx emissions in accordance with statew de em ssions
budgets prescribed by EPA. Neither the statew de budget nor
the regional cap would be a legally enforceable limt on
total NOx em ssions but would be used as an accounting
technique to determ ne the anount of em ssions reductions
t hat woul d be needed from specific source categories to
satisfy the budget or cap. The requirenents of the cap and
trade program woul d be enforceable, and this would ensure

that as | ong as enissions from sources outside of the cap
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did not grow nore than projected, the overall regionw de
budget woul d be net.

As a third option (option 3), we proposed to all ow
States to adopt their own planning strategies to neet the
requi renents of section 166 of the CAA. W proposed to
allow a State to forego i nplenmentation of the NGO, i ncrenents
If the State coul d denonstrate that measures in its SIP, in
conjunction with Federal requirenents, would prevent
significant deterioration of air quality fromem ssions of
NOx. Under this option, in lieu of inplenmenting the
i ncrement system for NOx, a State would have to denonstrate
that specific planning goals and requirenments contained in
its SIP would satisfy the requirenents in section 166 of the
Act and the goals and purposes of the PSD programset forth
in section 160. W proposed to require that States
establish a clear planning goal that satisfied the
requi renents of sections 166(c) and 166(d) of the Act.

Under this option, EPA did not propose to require a State to
denonstrate that its SIP included a specific type of

program However, we indicated that we believed a goal to
keep statew de em ssions of NOx fromall sources bel ow 1990
| evel s woul d prevent significant deterioration of air

quality and satisfy the requirenments of section 166 of the
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Act .

B. Fi nal Action and Differences from Proposal

In this final action, we are adopting option 1 of the
February 2005 proposal and retaining the existing NG
I ncrements along with other parts of the existing franmework
of pollutant-specific PSD regul ati ons for NOx. However, we
are al so anending the text of one of our PSD regulations in
order to make clear that States may seek EPA approval of
SIPs that utilize an alternative approach to the NG
increnments if the State can denonstrate that an alternative
program satisfies the requirenents of sections 166(c) and
166(d) of the CAA and prevents significant deterioration
fromem ssions of NOx. States have al ways had the option to
subnmit alternative approaches in their SIPs that can be
shown to be nore effective than the m ni mrum program el enents
established by EPA, but this regulatory change is intended
to clarify that a systemother than increnents nmay be
utilized by a State to prevent significant deterioration
fromem ssions of NOx where the requirenents of the CAA are
ot herw se net.

In options 2 and 3, we proposed to address the
requi renents of section 166 of the CAA for NOx through the

review and approval of State prograns that enpl oyed
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alternative approaches to fulfill the requirenents of
sections 166(c) and 166(d) of the Act. W are codifying
this basic principle in our regulations today w thout
defining any specific type of alternative programthat we
beli eve woul d neet these requirenents. W are sinply making
clear in our regulations that States have the option to
continue inplenmenting the NO, i ncrenent programor to design
an alternative approach as part of the SIPs and submt this
programto EPA for approval. Rather than pronulgating a
specific alternative programof the type we proposed in
option 2 and option 3, we are allowing States the
flexibility to submt any type of alternative for

consi deration on a case-hby-case basis to determne if the
alternative neets the requirenents of sections 166(c) and
166(d) of the CAA as we interpret these provisions in this
final action. W are not establishing any additional

regul atory criteria (such as planning goals or em ssions
inventory requirements) that would govern the review of such
a program other than what is already contained within the
CAA. Thus, we make no final finding at this tine that any
particul ar type of program other than the existing increnment
framewor k neets the requirenments of sections 166(c) and

166(d) of the CAA. Instead, we plan to nake such
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determ nati ons on a case-by-case basis whenever a State
submts an alternative approach for EPA to approve as part
of a SIP

Al t hough we are not adopting a specific cap and trade
(option 2) or em ssions inventory-based planni ng program
(option 3) at this tinme, we continue to see prom se in using
a cap and trade approach nodeled on the CAIR to neet the
goals of the PSD programfor NOx. As a result, we intend to
publish a suppl enental notice of proposed rul enaki ng that
buil ds on option 2 and provides nore details on how a State
t hat achi eves the NOx em ssions reductions required under
CAIR can fulfill the objectives of the PSD program satisfy
the statutory requirenents of section 166 of the Act, and
obviate the need to inplenent the NG, increnments program
IV. Legal Basis for Final Action

A. Cean Air Act Provisions and Court Opinion

1. Applicable Statutory Provisions

EPA is taking this action in accordance with the
requi renents of section 166 of the CAA for NOX. In section
166(a) of the Act, Congress directed EPA to conduct a study
and pronul gate regul ations to prevent significant
deterioration of air quality which would result from

em ssion of hydrocarbons, carbon nonoxi de, photochem cal
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oxi dants, and NOx.

Congress further specified that such regul ati ons neet
the follow ng requirenents set forth in sections 166(c) and
166(d):

(c) Such regul ations shall provide specific
numeri cal nmeasures agai nst which permt
applications may be eval uated, a franmework for
stinmulating inproved control technol ogy,
protection of air quality values, and fulfill the
goal s and purposes set forth in section 101 and
section 160.

(d) The regulations . . . shall provide
specific measures at | east as effective as the
increnents established in section 163 [for SO, and
PM to fulfill such goals and purposes, and nay
contain air quality increnents, em ssion density
requi renents, or other neasures.

The goal s and purposes of the PSD programset forth in
section 160 are as foll ows:

(1) to protect public health and welfare from
any actual or potential adverse effect which in
the Adm nistrator’s judgnment may reasonably be
anticipate[d] to occur fromair pollution or from
exposures to pollutants in other media, which
pol lutants originate as em ssions to the anbient
air, notw thstanding attai nnent and nmai nt enance of
all national anbient air quality standards;

(2) to preserve, protect, and enhance the air
quality in national parks, national w | derness
areas, national nonunents, national seashores, and
ot her areas of special national or regional
natural, recreational, scenic, or historic val ue;

(3) to insure that economc growh w Il occur
in a manner consistent with the preservation of
exi sting clean air resources;

(4) to assure that em ssions fromany source
in any State will not interfere with any portion
of the applicable inplenentation plan to prevent
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significant deterioration of air quality for any
ot her State; and

(5) to assure that any decision to permt
increased air pollution in any area to which this
section applies is nade only after careful
eval uation of all the consequences of such a
deci sion and after adequate procedural
opportunities for informed public participation in
t he deci si onnmaki ng process.

In addition, the goals and purposes of the CAA described in
section 101 of the Act are the foll ow ng:

(b) . . . (1) to protect and enhance the
quality of the Nation’s air resources so as to
pronote the public health and welfare and the
productive capacity of its popul ation;

(2) toinitiate and accel erate a nati onal
research and devel opnent programto achi eve the
prevention and control of air pollution;

(3) to provide technical and financi al
assistance to State and | ocal governnents in
connection with the devel opnent and executi on of
their air pollution prevention and control
prograns; and

(4) to encourage and assist the devel opnent
and operation of regional air pollution prevention
and control programs [; and]

(c) . . . to encourage or otherw se pronote
reasonabl e Federal, State, and | ocal governnenta
actions, consistent with the provisions of this
Act, for pollution prevention.

2. Opinion of the Court in EDF v. EPA

In its 1990 opi nion on the challenge to EPA's 1988
regul ations for NOx, the court held that EPA had satisfied
its obligation under section 166(d) but had not sufficiently
consi dered whether different increnents should be

est abl i shed under the criteria in section 166(c).
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Environmental Defense Fund v. EPA, 898 F.2d 183 (D.C. Gr.
1990) (“EDF v. EPA’). More specifically, the court held

t hat EPA' s percent age- of - NAAQS approach for determ ning the
increnents satisfied the duty under section 166(d) to

pronul gate regul ations for NOx that were “at |east as
effective” as the increnents in section 163. 1d. at 188.

As to subsection (c), however, the court held that EPA s
approach of using the percentage anbi ent concentrations as a
“proxy” for neeting the subsection (c) criteria overl ooked

t he | anguage of subsection (c) and turned subsection (c)
into an option despite its mandatory wordi ng. Thus, the
court remanded the case to EPA “to develop an interpretation
of section 166 that considers both subsections (c¢) and (d),
and if necessary to take new evidence and nodify the

regul ations.” 1d. at 190.

The court identified three steps that EPA took to
devel op PSD regul ations for NOx under section 166. The
first two steps reflected EPA's decisions to inplenent the
PSD program for NOx by adopting regulations for NOx that
enpl oyed increnents with an area cl assification system
These first two steps were not controverted in EDF v. EPA
See 898 F.2d at 184-85. The dispute in the EDF case

involved only the third step, which was EPA's action to
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establish several characteristics of the increnments by
reference to the NAAQS. The characteristics that EPA
derived fromthe NAAQS were (1) the level of the increnents
usi ng the percent-of - NAAQS approach; (2) the tine period
(annual average) for the increnents; and (3) the poll utant
(NQ) for which the increments were established. Since
these three characteristics of the increnents were the only
I ssues controverted in the EDF v. EPA case, EPA interprets
the court's remand to direct the Agency only to reconsider
these three questions. However, in the proposal, we also
believed it would be beneficial to consider alternative
approaches to an increnent systemand voluntarily

reconsi dered the first two steps in the process of

devel opi ng pol lutant-specific PSD regul ati ons for NOx.

In EDF v. EPA, the court held that, in light of the
criteria in section 166(c), EPA could not use the NAAQS as
the sole basis for deriving increnments. However, the court
hel d that using the NAAQS as the basis for deriving
i ncrements was perm ssible in determ ning whether the “at
| east as effective” standard under subsection (d) was net.

But, with respect to subsection (c), the court stated: “we
find nothing in the | anguage or |egislative history

suggesting that this duty [consideration of the goals and
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pur poses of the statute] could be satisfied sinply by
referencing the NAAQS.” 1d. at 190. The court noted the

di fferences between the health and welfare criteria on which
t he NAAQS are based (sections 108 and 109) and the “goal s
and purposes” of the PSD programset forth in section 160,

hi ghlighting the special value the PSD program places on
protection of national parks. At the sane tine, the court
recogni zed that “[n]everthel ess, the anbient standards are
the basic neasure of air quality under the [Clean Air Act],
and the controlling standards by no neans exclude any val ue
that is the subject of focus under the PSD provisions.” Id.
at 176 (internal citations and quotations omtted). In

ot her words, the court observed that NAAQS remain rel evant
to the inquiry under section 166 because they are a basic
measure of air quality and may indirectly reflect sone

consi deration, anong others, of the sane values that are the
focus of the PSD program However, the court indicated that
we could not rely solely upon the NAAQS to conply with
section 166 because this provision directs us to focus on
the specific goals and purposes of PSD which are not
necessarily the factors that determ ne the NAAQS under
section 109.

Thus, the court directed EPA to reconsi der the
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characteristics of the existing increnents in light of the
criteria in both sections 166(c) and 166(d). The court

i ndi cated that one perm ssible interpretation for

har noni zi ng subsections (c¢) and (d) would be to construe
subsection (d) as a “contingent safe harbor” or presunptive
baseline. Thus, increnents derived fromthe NAAQS coul d be
authorized if the Agency were to undertake additi onal

anal ysis and nmake a reasoned determination that the criteria
under subsection (c) do not call for different increnents
than the “safe harbor” that neets the criteria in subsection
(d) of the statute.

B. EPA' s Interpretation of Section 166 of the Act

In the February 2005 notice of proposed rul enaki ng
(February 2005 proposal), we responded to the court’s
opi nion by describing in detail how the EPA proposed to
interpret and apply the rel evant provisions of the CAA in
t he course of reevaluating the existing PSD regul ations for
NOx on remand. 70 FR at 8885-88. Qur interpretation is
grounded on five central elements. First, we read section
166 of the Act to direct EPA to conduct a holistic analysis
that considers how a conplete system of regulations wll
collectively satisfy the applicable criteria, rather than

eval uati ng one individual part of a regulatory schene in
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i solation. Second, we adopted the “contingent safe harbor”
approach suggested by the court which calls for EPA to first
establish the minimum |l evel of effectiveness necessary to
satisfy section 166(d) and then to conduct further analysis
to determine if additional measures are necessary to fulfill
the requirenents of section 166(c). Third, we interpreted
section 166(c) of the Act to identify eight statutory
factors that EPA nust apply when promul gating pol | utant -
specific regulations to prevent significant deterioration of
air quality. Fourth, we interpreted the requirenents to

si mul t aneously satisfy each of these factors to establish a
bal ancing test in cases where certain objectives nmay be at
odds with each other. Fifth, we recognized that the

requi renents of section 166 may be satisfied by adopting

ot her nmeasures besides an increment and that EPA may al |l ow
States to denonstrate that alternatives to increnent
contained in a SIP neet the requirenents of sections 166(c)
and 166(d).

W maintain this interpretation in this final action
and summari ze the main points below Further discussion of
many of these points can be found in the February 2005
proposal. 70 FR at 8885. In addition to reiterating the

mai n poi nts below, the foll ow ng discussion also clarifies
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our interpretation in light of several coments that we
recei ved.
1. Regulations As a Wwole Should Fulfill Statutory
Requi renent s

Commenters did not question our holistic approach,
whi ch is grounded on the structure of section 166 of the
Act. Section 166(a) directs EPA to devel op pol |l utant-
specific regulations to prevent the significant
deterioration of air quality. Sections 166(c) and 166(d)
provi de detail on the contents of those regulations. In
order to devel op pollutant-specific regul ations under
subsection (a), EPA nust establish an overall regulatory
framework for those regulations and fill in specific details
around that framework. Thus, EPA interprets section 166 to
require that the entire systemof PSD regul ations for a
particul ar pollutant nmust, as a whole, satisfy the criteria
in sections 166(c) and 166(d).

As a result, when we reeval uated the existing PSD
regul ations for NOx, we did not |look at increnents in
i solation, but also considered how these increnents work in
conjunction with other neasures to satisfy the statutory
criteria. The other measures that we considered with the

increnents are the area classification system AQRV review
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in Class | areas, additional inpacts analysis, and BACT
requi renents. This approach is consistent with section
166(d), which says that pollutant-specific PSD regul ations
“may contain” increnents or “other neasures.”

In option 1 of the proposal, we proposed to retain the
i ncrenment system and focused our reeval uation on the
specific characteristics of the increnents (level, tine
period, and pollutant) in our existing PSD regul ations for
NOx. This was because the dispute in EDF v. EPA invol ved
only EPA' s decisions to define the characteristics of the
increments for NOx in relation to the NAAQS. Since the
increnment and area classification systemin EPA's PSD
regul ations for NOx was not controverted, we interpreted the
court’s opinion not to require that the Agency reconsi der
this basic framework for its PSD regul ati ons for NOx. Thus,
inthis action to finalize option 1 of the proposal, we
continue to focus on the level, tine period, and poll utant
enpl oyed to establish increnents for NOx. However, under
our holistic approach, we considered these characteristics
of the increnent in conjunction with the other neasures
contained in our PSD regul ations for NOx that were not
chal l enged in EDF v. EPA

2. Contingent Safe Harbor Approach
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Qur proposal to harnonize the criteria set forth in
sections 166(c) and 166(d) by enploying the “contingent safe
har bor” approach was al so not opposed by any comrenters.
Several comenters took issue with our ultimte decision not
to establish increnents nore stringent than the safe harbor,
but no one questioned the anal ytical approach that we used
to harnoni ze sections 166(c) and 166(d) of the Act.

We continue believe this is an appropriate readi ng of
the statute. Subsection (c) of section 166 describes the
ki nds of neasures to be contained in the regulations to
prevent significant deterioration of air quality called for
in section 166(a) and specifies that these regulations are
to “fulfill the goals and purposes” set forth in sections
160 and 101 of the Act. Then, under subsection (d), to

“fulfill such goals and purposes,” EPA nust pronul gate
“specific neasures at |east as effective as the increnents
established in section 7473 of this title [section 163 of
the Act].” 42 U S.C. 7476. Thus, subsection (d) can be
construed to require that EPA identify a m ninmum /| evel of
ef fectiveness, or safe harbor, for the body of pollutant-
specific PSD regul ati ons adopted under section 166. Then,

subsection (c) my be read to require that EPA conduct

further review to determ ne whether, based on the criteria
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in subsection (c), EPA s pollutant-specific PSD regul ations
under section 166 should contain neasures that deviate from
the m ninum “safe harbor” identified under subsection (d).
As in 1988, we construe subsection (d) to require that the
measures be “at |least as stringent” as the statutory
increments set forth in section 163.

When we enpl oy an increnment and area classification
systemin our section 166 PSD regul ations, we interpret this
| anguage to require that EPA, at mninum establish
increnents that are consistent with the statutory increnents
establ i shed by Congress in section 163 of the Act. Thus, we
identified the “safe harbor” increnments for NOx for each
area classification (Class I, Il, or Ill) to be increnments
established in relation to the NO NAAQS that were set (1)
at an equi val ent percentage of the NAAQS as the statutory
increnents; (2) for the same pollutants as the NAAQS; and
(3) for the sane tinme period as the NAAQS. We then
conducted further review to determ ne whether these “safe
harbor” increments, in conjunction with other measures
adopt ed under the PSD program and section 166, sufficiently
fulfilled the criteria in subsection (c).

After weighing and balancing the criteria set forth in

subsection (c) (and the incorporated goals and purposes of
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the CAA in section 101 and the PSD programin section 160),
we have determ ned that the “safe harbor” increnents and
associ ated neasures satisfy the criteria in subsection (c)
for NOx. Thus, we are not adopting different increnents,
addi tional increnents, or additional neasures to satisfy the
section 166(c) criteria. However, under the contingent safe
har bor approach, if we had determ ned that the “safe harbor”
i ncrenents and ot her nmeasures did not satisfy the criteria
appl i cabl e under section 166(c), we would have pronul gat ed
addi tional increnents or other measures as part of our

pol | ut ant-specific PSD regul ations for NOx under section
166.

3. The Statutory Factors Applicable Under Section 166(c)

We proposed to interpret section 166(c) of the Act to
establish eight factors to be considered in the devel opnent
of PSD regul ations for the pollutants covered by this
provision. These factors are three of the four criteria
listed in section 166(c) and the five goals and purposes
identified in section 160 of the Act. The three stand-al one
criteria in section 166(c) indicate that PSD regul ati ons for
specific pollutants should provide (1) specific nunerical
nmeasures for evaluating permt applications; (2) a framework

for stimulating inproved control technol ogy; and (3)
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protection of air quality values. 42 U S.C. 7476(c). The
five goals and purposes in section 160 are incorporated into
the analysis by virtue of the fourth criterion in section
166(c), which directs that EPA' s pol |l utant-specific PSD
regul ations “fulfill the goals and purposes” set forth in
sections 160 and 101 of the Act. This fourth criterion in
section 166(c) cannot be understood w thout reference to
other parts of the Act. Thus, we construed the term
“fulfill the goals and purposes,” as used in section 166(c),
to mean that EPA should apply the goals and purposes listed
in section 160 as factors applicable to pollutant-specific
PSD regul ati ons established under section 166.

A few commenters disagreed with our choice of words in
an introductory paragraph when we collectively described
t hese eight parts of the Act as “factors to be considered.”
However, no one disagreed that these eight objectives should
be the focus of our analysis. For instance, commenters did
not question our decision to enphasize the five goals and
pur poses in section 160, while |ooking to the nore general
goals in section 101 of the Act to provide gui dance on the

nmeani ng of the nore specific goals and purposes of the PSD
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programin section 160.1

In this rul emaki ng action, we use the term*“factors” as
shorthand to describe the group of eight statutory
obj ectives (three criteria and five goals and purposes) that
we believe Congress directed us to achieve in pronul gating
pol | ut ant -speci fic PSD regul ati ons under section 166 of the
Act. W do not intend for our use of “factors” to suggest
t hat EPA does not believe it nust satisfy all four criteria
in section 166(c), one of which requires that EPA fulfil
the five goals and purposes in section 160. The Agency has
used the term*“factors” in this action to avoid confusion

when referring to the conbination of criteria in section

! The Agency’s view is that PSD neasures that satisfy the
specific goals and purposes of section 160 al so satisfy the
nore general purposes and goals identified in section 101 of
the Act. The overall goals and purposes of the CAA |isted
in sections 101(b) and 101(c) are general goals regarding
protecting and enhancing the nation’s air resources and
controlling and preventing pollution. Because these broad
goal s are given nore specific neaning in section 160, EPA
does not believe it is necessary to consider themin detai
when eval uati ng whet her PSD regul ations satisfy the criteria
In section 166(c). In addition, the court’s inquiry in EDF
v. EPA focused exclusively on the specific goals and

pur poses of the PSD program set forth in section 160.
However, because the broad purpose of the CAA set forth in
section 101(b) (1) provides sonme additional guidance as to

t he neaning of the nore specific PSD goal set forth in
section 160(3), we considered section 101(b)(1) further in
the limted context of interpreting one of the factors
appl i cabl e under section 166.
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166(c) and goals and purposes in section 160 that the court
directed us to consider further on remand. Regardl ess of
t he semantics, our objective is to establish regulations
that satisfy each of these factors.
4. Bal ancing the Factors Applicable Under Section 166(c)

A few commenters questioned our interpretation of the
Act to establish a balancing test anong many of the eight
factors applicabl e under section 166(c) of the Act. 1In the
proposal, we described how we believed the Act directed us
to bal ance the goal to pronote economc growh with the
factors that direct us to protect: (1) AQRVs; (2) the public
heal th and welfare from adverse effects, and (3) the air
quality in parks and special areas. W are not persuaded
that this is an inperm ssible reading of the Act. Section
166 of the CAA directs EPA to pronul gate pol |l utant-specific
PSD regul ations that sinmnultaneously satisfy each of the
ei ght factors descri bed above. Wile these objectives are
general ly conplenentary, there are circunstances where sone
of the objectives may be in conflict. In these situations,
sone degree of balance or accomdation is inherent in the
requi renent to establish regulations that satisfy all of
these factors at the sane tine. |If not, it mght be

i mpossi ble for EPA to establish one set of regulations that
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fulfills all the factors applicable under section 166(c).

As di scussed in the proposal, we believe this bal ancing
test derives primarily fromthe third goal and purpose set
forth in section 160. Section 160(3) directs us to “insure
that economc growh will occur in a manner consistent with
the preservation of existing clean air resources.”

To sonme extent, this goal of the PSD programin section
160(3) nore specifically articul ates the broader purpose of
the CAA, described in section 101(b)(1) of the Act, to
“protect and enhance the quality of the Nation's air
resources so as to pronote the public health and wel fare and
the productive capacity of its population.” 42 U S.C
7401(b)(1). Sections 160(3) and 101(b)(1) are simlar in
that both sections reflect the goal to sinultaneously
protect air quality and maxi m ze opportunities for economc
growh. Thus, in interpreting the nmeaning of section 160(3)
when used as a factor applicable under section 166(c), we
al so consi der the broader purpose of the Act set forth in
section 101(b)(1).

The first part of the goal of the PSD programset forth
in section 160(3) (“to insure that econonmc growth wll
occur”) makes clear that the PSD programis not intended to

stifle economc growh. However, the second part of this
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goal indicates that econom c growth should “occur in a
manner that is consistent wwth the preservation of existing
clean air resources.” 42 U. S.C. 7470(3). Section 101(b)(1)
i ndicates that these goals are not necessarily inconsistent
because Congress sought to “protect and enhance the Nation’s
air resources so as to pronote the public health and wel fare
and the productive capacity of its population.” Wen
considered in |ight of the purpose of the Act set forth in
section 101(b)(1), it is clear that section 160(3)
establishes the goal of the PSD programto nmaximn ze
opportunities for economic growh and to protect clean air
resources. Therefore, when applied as a guiding factor for
the content of pollutant-specific PSD regul ati ons under
section 166(c), we construe section 160(3) to require that
we bal ance econom c grow h and environnental protection.

A few commenters objected to our characterization of
the goal in section 160(3) as establishing an objective to
“foster economc gromh.” According to cormmbn usage, the
term*“foster” means to “pronote the growth or devel opnent
of .7 Merriam Wbster’s Collegiate Dictionary, Tenth
Edition, Page 459 (2001). W used “foster” in the context
of describing the goals in sections 160(3) and 101(b)(1) of

the Act, and considered the termto be consistent with the
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goal to “insure” econom c growh under certain conditions
and to “pronote” the productive capacity of the popul ation
whil e protecting air quality. However, to be nore
consistent with our term nology in recent NSR rul emaki ng
actions (67 FR at 80187), we will use the phrase “maxim ze
opportunities for economic growh” in this final action
rather than “foster economc growh.”

One comenter al so argued that EPA was inpermssibly
departing froman earlier interpretation that the goal in
section 160(3) required EPA “to ensure that economi c growth
in clean areas occurs only after careful deliberation by
State and |l ocal communities.” 53 FR 3698, 3699 (Feb. 8,
1988). However, we believe our current view is consistent
with what we said in that earlier notice of proposed
rul emaking. 1In 1988, we al so recogni zed that Congress had
directed us to bal ance several of the goals and purposes
listed in section 160 of the Act. 53 FR at 3699. W stated
that the PSD programis required to bal ance the first goal
to protect public health and welfare, the second goal to
protect air quality in national parks and other special
areas, and a third goal as expressed above. 53 FR at 3699.
From t he | anguage we used, however, it is apparent that this

“third goal” was actually a conbination of the goal in
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section 160(3) with the goal in section 160(5) of the Act.
Section 160(5) establishes the goal to “assure that any
decision to permt increased air pollution in any area is
made only after careful evaluation of all the consequences
of such decision and after adequate opportunities for

i nformed public participation in the decisionmaking
process.” 42 U S.C. 7470(5). W continue to believe that
Congress directed us to fulfill both the goals in sections
160(3) and 160(5) at the sane tinme. However, because, as we
describe in nore detail below, we believe that other aspects
of our existing PSD regulations for NOx fulfill the goal in
section 160(5), we have not enphasi zed the | anguage of
section 160(5) in the balancing test we utilized to anal yze
t he characteristics of the increnent.

In the present action, we are carrying this bal ancing
approach an additional step by seeking to harnonize the
goals in section 160 with other criteria applicabl e under
section 166(c) of the Act. Thus, we have not di savowed what
we said in 1988, but rather have added to it. Consistent
with the direction of the court, we have analyzed the terns
of sections 166(c) and 160 nore carefully after the court
hel d that we had not adequately considered these provisions

of the Act. Having considered these parts of the statute in
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nore depth at this stage, we believe our current
interpretation is well-grounded in the terns of the Act and
in fact consistent with what we said in 1988.

The need to bal ance the applicable factors to achi eve
t hese objectives simultaneously is also supported by our
interpretation of the second goal in section 160(2) of the
Act to “protect public health and welfare.” The precise
meani ng of this goal in the context of the PSD programis
sonewhat anbi guous because it appears to mrror the | egal
standards applicable to the promul gation of the primary and
secondary NAAQS. Under section 109(b) of the Act, the
primary NAAQS nust “protect the public health” with an
adequate margin of safety (section 109(b)(1)) and the
secondary NAAQS nust “protect the public welfare from any
known or anticipated adverse effects” associated with
anbi ent concentrations of the pollutant (section 109(b)(2)).
The term“welfare” is defined in the Act to include “effects
on soils, water, crops, vegetation, nman-nade naterial s,
animals, wildlife, weather, visibility, and climte.”
Section 302(h) of the Act.

In the specific context of the PSD program we construe
this charge to “protect public health and welfare” to

requi re EPA to eval uate whet her adverse effects may occur as
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a result of increases in anbient pollutant concentrations to
| evel s bel ow the NAAQS. If such effects may occur in sonme
areas of the country, then EPA must consider how to
establish PSD regul ations that protect public health and

wel fare agai nst those effects where they nmay occur.

However, we do not interpret the PSD programto require
regul ations that elimnate all negative effects that may
result fromincreases in pollution in attainnment areas.

The PSD programis, as its title indicates, designed to
prevent “significant deterioration” froma baseline
concentration. See S. Rep. 95-127 at 11 (3 LH at 1385)
(“This legislation defines ‘significant deterioration’ in
all clean air areas as a specified anount of additional
pollution.... This definition is intended to prevent any
major decline in air quality currently existing in clean air

areas.” (enphasis added)). Thus, sone decline in air
quality (relative to the baseline air quality concentration)
is permssible for any particular area of the country that
is currently achieving the NAAQS, as long as it is not
“significant.”

When EPA enpl oys an area classification systeminits

section 166 regul ations, these factors nust be weighed in

each type of area (Class I, Cass Il, and Class IIl).
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However, the weight given to each factor nmay be nore or
| ess, depending on the area involved and the anount of
deterioration deened “significant” for that type of area.
For exanple, econom c growh may be the nost inportant
factor in a Cass |IlIl area, but our PSD regul ations for such
areas should offer sone |evel of protection for existing
clean air resources. In a Cass | area, our PSD regul ations
shoul d al |l ow sone | evel of econom c growth, even though
preservation of existing clean air resources nmay be the
dom nant factor for these areas.
5. Authority for States to Adopt Alternatives to |Increnent
We do not interpret section 166 to require that EPA (or
that States that inplenment our regul ations) enploy an
i ncrenent systemfor every pollutant listed in this section.
Section 166(d) states that our pollutant-specific PSD
regul ations “may contain” increnents or “other neasures.”
Thus, EPA or the States may enpl oy approaches other than an
i ncrenent system so long as such an approach ot herw se
neets the requirenments of sections 166(c) and 166(d).
If a State adopts regulations inits SIP that neet the
criteria of sections 166(c) and 166(d), we believe section
166 woul d give EPA the authority to allow the State to

i mpl enent that programin lieu of the NO, increnent program
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that we are reaffirm ng today. Thus, one approach we
proposed for fulfilling our obligation to pronul gate
pol | ut ant-specific regulations for NOx under section 166 was
to adopt regulations that allow States to denonstrate that
alternative prograns satisfy section 166

Under section 110(a)(1) of the Act, each State is
required to submt a SIP that provides for inplenentation
mai nt enance, and enforcenment of the primary and secondary
NAAQS established by EPA. Al areas are required to submt
SIPs within certain tinmefranes, and those SIPs mnust include
specified provisions identified under section 110(a)(2) of
the Act. SIPs for nonattai nnent areas are required to
i ncl ude additional specified control requirenments, as well
as controls providing for attai nnent of any revi sed NAAQS
and periodic reductions providing “reasonable further
progress” in the interim(see section 172(c) of the Act).
For attai nment areas subject to the PSD program section 161
of the Act requires that “each applicable inplenentation
pl an shall contain em ssions limtations and such ot her
measures as may be necessary, as determ ned under
regul ati ons promul gated under this part, to prevent
significant deterioration of air quality in each region ...

designated ... as attainment or unclassifiable.” W have
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interpreted sections 166 and 161 to collectively require

t hat EPA promul gate a specific PSD regul atory program for
each pollutant identified in section 166 (such as the

exi sting NGO, increnents and associ ated regul ati ons), and
then to require the States to adopt that program as part of
their SIPs. Nothing in the CAA precludes EPA from

promul gating a m ni mum program such as the NGO, i ncrenents
we reaffirmtoday, and giving States the option to either
adopt the m ni num program or to design an alternative
program and denonstrate to EPA that such a program neets the
requi renents of sections 166(c) and 166(d), as interpreted
in this action.

One comenter argued that EPA is authorized under
sections 160, 161, and 166 of the Act to direct States to
adopt SIPs that reduce em ssions of NOx from existing
sources. However, we do not conpletely agree with this
interpretation. The PSD program was designed to be a growh
managenent programthat |limts the deterioration of air
qual ity beyond baseline |levels that nay be caused by the
construction of nmajor new and nodified sources. The
commenter disputed this view by pointing to |anguage in
section 160(2) which establishes the goal to “preserve,

protect, and enhance” air quality in national parks.
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However, considering the growh managenent goals of the PSD
program we believe the use of the term “enhance” in section
160(2) was intended to refer to the visibility provisions in
sections 169A and 169B and those situations where a PSD
increment is violated. Section 160 lists the goals and
pur poses of part C of the CAA, and this part includes
sections 169A and 169B which establish the Regi onal Haze
program An explicit goal of this programis to “renmedy any
existing inpairnment of visibility in mandatory C ass |
Federal areas.” 42 U S.C. 7491(a)(1). Thus, we believe the
goal to “enhance” air quality in national parks is
i npl enented through the Regi onal Haze program while the PSD
program focuses on preserving and protecting air quality in
t hese areas. However, when a PSD increment is violated, we
agree that EPA may require a State to revise its SIP to
correct a violation. See 40 CFR 51.166(a)(3). O herw se,
we do not interpret these PSD provisions to authorize us to
direct States in their SIPs to achieve reductions in
em ssions from existing sources for PSD purposes.

However, we recogni ze that the grow h managenent goal s
of PSD may al so be fulfilled when the States adopt controls
on existing sources that would reduce em ssions and al |l ow

grow h from new sources and major nodifications to existing
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sources w thout causing significant deterioration. Under
the increnment approach, we have previously recognized that
States nmay choose to require reductions fromexisting
sources in order to expand the increnents and allow for nore
growt h under the PSD program? However, we have never
required States to do so because, in the absence of an
i ncrenent violation, we do not believe section 166 and ot her
provisions in part C give us the legal authority to nmandate
such reductions for PSD purposes.
V. Health and Welfare Effects of NOx

As expl ained in the preceding section, the goals and
pur poses of the PSD programthat are especially relevant to
t he devel opnent of our pollutant-specific PSD regul ati ons
for NOx address protection of public health and welfare,
with a particular enphasis on the air quality in nationa
par ks and ot her natural areas. Thus, we eval uated the
avail abl e scientific and technical information on the health
and wel fare effects of NOx to determ ne whether any
nodi fication of those increnents is warranted.

In this section, we summarize the scientific and

2 43 FR 26380, 26381 (June 19, 1978) (“States can expand the
avai l abl e PSD i ncrenents by requiring em ssions reductions
fromexisting sources.”)
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technical information that we considered, as well as the
rel evant health and welfare findings that we believe support
retaining the existing NO, increnents. Additional
di scussion on the potential effects of NOx is contained in
the February 2005 proposal. See 70 FR 8880 (February 23,
2005) at 8888-8894.
A. Overview of the Potential Effects of N trogen Oxides

“Ni trogen oxides” is the generic termfor a group of
hi ghly reactive gases that contain nitrogen and oxygen in
varyi ng amounts. The hi gh-tenperature conbustion of fossil
fuels, primarily fromelectric utilities and nobile sources,
is a mjor contributor to the formation of nitric oxide (NO
and NO.3®* Mst NOx from conbustion sources is emtted as NO
(about 95 percent); the remainder are primrily NO.
Em ssions of NO are rapidly oxidized in the atnosphere to
produce even nmore NO,.“* |In a relatively short tine,
however, NGO, in the atnosphere can be transforned into other

ni trogen conpounds, including nitric acid and nitrates. W

3 Some forns of NOx are produced naturally (via lightning,
soils, wildfires, stratospheric intrusion, and the oceans).

* Because NOis readily converted to NO, in the atnobsphere,
the emi ssions of NOx reported by EPA assune NOx in the form
of NO,. In predicting anbient inpacts that may result from
em ssions of NOx, all NOx initially is assuned to be emtted
fromsources as NO,. (40 CFR part 50 app Wsec. 6.2.4.)
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al so know that nitrogen oxi des® play a major role in the
formati on of other criteria pollutants--ozone and PM
(nitrogen-bearing particles and acid aerosols)--each with
their own set of adverse health and welfare effects.® For
exanple, nitrate particles contribute to visibility

i mpai rment and regional haze and nitrates are a mmj or
conponent of acidic deposition.

I n addition, reduced nitrogen conpounds, such as
amoni a (NH;) (derived largely fromem ssions fromlivestock
waste as well as the application of fertilizer to the
ground) and ammoni um (NH,"), are also inportant to many of
t he public health and environnental inpacts associated with
at nospheri c nitrogen conpounds. However, because these
ni trogen conpounds are not associated with em ssions of NOx
fromthe stationary sources subject to review under the PSD
program we did not consider it appropriate to factor them

into the review of the adequacy of the existing NG

®> Seven oxides of nitrogen are known to occur in the

at nrosphere: nitric oxide (NO, nitrogen dioxide (NG),
nitrate (NOy), nitrous oxide (N,O, dinitrogen trioxide
(N,G), dinitrogen tetroxide (N,Q) and dinitrogen pentoxide

(NG) .

® The term“welfare” is defined in the Act to include, inter
alia, “effects on soils, water, crops, vegetation, man-nade
materials, animals, wildlife, weather, visibility, and
climate.” Section 302(h).
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i ncrements.

These varied origins of nitrogen in the atnosphere add
to the difficulty of determining the specific source
contributing to the total nitrogen concentration. This, in
turn, increases the difficulty of designing an em ssions
control strategy for reducing the nitrogen contribution in a
particul ar area.

B. Scope of Qur Analysis

In the proposal, we explained that we did not believe
our pollutant-specific PSD regul ations for NOx were the
appropriate place to address the effects of the secondary
pol l utants ozone and PM Sonme conmenters di sagreed with our
proposed approach and argued that EPA shoul d address the
adverse effects of ozone and PMas part of our assessnent of
the existing NO, increnents. Photochem cal oxidants

(ozone)” and PM are forned in part by reactions of NOx

" Ozone is the oxidant found in the |largest quantities in

t he atnosphere. The EPA pronul gated NAAQS for photochemi cal
oxidants in 1971. The chem cal designation of the standard
was changed in 1979 from “phot ochem cal oxidants” to ozone.
See 44 FR 8202 (February 8, 1979).

8 Particulate matter (PM is conposed of directly enmtted
particles and secondarily forned particles. Secondary
particul ates are produced from gaseous pollutants, nainly
NOx, SO,, ammpnia, and sone VOCs. Em ssions of NOx can
result in the formation of particulate nitrates whose
contribution to fine particles varies dependi ng on
geographic | ocation and other criteria.
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em ssions with other pollutants in the atnosphere. However,
we do not agree that this fact alone dictates that our

pol | ut ant-specific PSD regul ati ons for NOx nust address
ozone and PMinpacts. Because nitrogen oxides are not the
only conpounds that contribute to the formati on of ozone and
PM we believe we can nore effectively address the effects
of PM and ozone through separate regul ations for these

pol |l utants under section 166 of the Act.

It would be unreasonable to establish pollutant-
specific PSD regul ations to protect against the effects of
ozone w thout also considering the other major precursor for
ozone — vol atile organi c conpounds. Any PSD regul ati on
attenpting to nmtigate the ozone inpacts from NOx,
notw t hst andi ng the ozone NAAQS, would be unfounded w t hout
al so addressing this significant conponent. Thus, we
conclude that, for PSD purposes, the contribution of NOx to
the formati on of ozone should be considered primarily in the
context of the establishnment of pollutant-specific PSD

regul ati ons for ozone.?®

° In the 1988 final preanble adopting the NO, increnments, we
gave limted consideration to whether limting increases of
NOx em ssions woul d worsen ozone ambi ent concentrations, in
response to coments raising this issue. 53 FR at 40668.
We did not, however, attenpt to set the NO, increnents to
address ozone public health and wel fare inpacts, nor do we
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Li ke ozone, PM has several precursors, of which NOx is
only one. NGO, nay be transfornmed to nitrate particul ates by
means of chemi cal reactions in the atnosphere.!® However,
any PSD strategy for PM shoul d consider both direct PM
em ssions and all of the regul ated precursors instead of
pl aci ng di sproporti onate enphasis on only one conponent of
the pollutant. Regulations for NOx that address PMeffects
in a narrow manner (i.e., nitrates only) could potentially
affect the stringency of the PMincrenents and
consi derations regarding the baseline concentration and
baseline date. Thus, we believe it would be inappropriate
to pronul gate pollutant-specific regulations for NOx based
onits transformation into PM In a separate notice, EPA
intends to consider options for regulating precursors to
PM, s.

Sone commenters believe that the statutory PSD

requi renents obligate EPA to promul gate NOx regul ations to

believe that is required here, for the reasons stated above.
I ncrenents for ozone have not been established because of
the technical difficulty associated with predicting anbient
concentration changes resulting froma single stationary
source. 61 FR 65764, 65776 (Dec. 13, 1996).

1 Nitrate is a major constituent of atnospheric PM Due to
limted scientific literature addressing the health inpacts
of nitrates, exposure currently is analyzed as exposure to
fine PM (NAPAP, 1998.)
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prevent significant deterioration of air quality from ozone
and PM These commenters cited | anguage from section 166(a)
of the Act which directs EPA to “pronul gate regul ations to
prevent significant deterioration of air quality which would
result fromthe em ssions of such pollutants.” CAA 8166(a).
However, we do not interpret this |anguage to conpel
the action comenters recomend. The phrase “result from
em ssions of such pollutants” refers back to the first
cl ause of the sentence which lists several pollutants
(“hydrocar bons, carbon nonoxi de, photochem cal oxidants, and
nitrogen oxides”) that are subject to section 166. W do
not read this |anguage to conpel EPA to pronulgate a single
regul ation to address all such pollutants at once. Reading
the sentence as a whole, we interpret the |anguage in
section 166(a) to provide EPA with the discretion to
separately pronul gate pol |l utant-specific PSD regul ati ons for
each of these four groups of pollutants (which include ozone
because it is formed by photochem cal oxidants). Thus we
believe our obligation in this action to pronul gate
pol | ut ant-speci fic PSD regul ations for “nitrogen oxides”
does not necessarily have to include consideration of the
effects of ozone.

For simlar reasons, we do not read the provisions of
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section 166 of the Act to require that EPA consider effects
attributable to PM when pronul gati ng pol |l utant-specific PSD
regul ations for “nitrogen oxides.” Congress established
separate increnents for PM originally neasured as tota
suspended particulate (or TSP), under the authority of
section 163 of the Act. Congress |ater authorized EPA to
replace the TSP increnments with increnents for PM,  See
CAA 8166(f). Section 166(a) of the Act also directs EPA to
pronul gate pol |l utant-specific PSD regul ati ons for any
pol lutants for which a NAAQS is established after the
enact nent of section 166. W interpret this | anguage to
apply to pollutants such as PM, ; for which we pronul gated a
NAAQS after 1977. Thus, it does not follow that section 166
must be read to require that EPA consider PM effects when
pronul gati ng regul ati ons for NOX.

Anot her conmenter asserted that the court’s opinion in
EDF v. EPA made it abundantly clear that EPA cannot use any
si ngl e NAAQS or NAAQS indicator as the sole basis for the
regul ations required by section 166 to address NOx. Rather,
the commenter stated, EPA nust evaluate the inpact of NOx
with reference to the goals and purposes in sections 101 and
160, which goals and purposes enconpass protection of public

health and welfare from®“air pollution” wthout exception
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for any specific pollutants or class of pollutants. W
recogni ze that em ssions of NOx contribute to a range of
direct and indirect effects on health, welfare, and AQRVs,
but we believe this rul emaking action should focus on those
effects that were considered by EPA in the devel opnent of

t he NAAQS for NO.

Thi s approach is appropriate because the need to
develop PSD rules is tied to the existence of the NAAQS. As
the court in EDF v. EPA acknow edged “the anmbi ent standards
are the basic neasure of air quality under the [Clean Air
Act] and the controlling standards by no nmeans exclude any
value that is the subject of focus under the PSD
provisions.” 898 F.2d at 190 (enphasis in original). Thus,
the health and welfare effects that were eval uated by EPA
when it established the NAAQS should al so be consi dered when
EPA establ i shes regul ati ons under section 166 to protect
agai nst significant deterioration of air quality from NOx
em ssi ons.

The provisions of section 166 nmake clear that EPAis to
establish PSD regul ations (including an increnent, if
appropriate) under this provision after the establishnment of
a NAAQS for the applicable pollutants. 1In 1971, EPA first

established a single standard for NO, as both the primry
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and secondary NAAQS addressing NOx. 36 FR 8186 (April 30,
1971). Congress then passed section 166 of the Act in 1977
and gave EPA 2 years to conplete its study and pronul gate
PSD regul ations for “nitrogen oxides.” 42 U S.C. 7476(a).
In addition, for pollutants for which a NAAQS had not been
pronul gated by August 7, 1977, Congress gave EPA 2 years
fromthe pronmul gati on of such standards to establish PSD
regul ati on under section 166 of the Act. 1d. The
establ i shment of PSD regul ati ons (which may incl ude
increnments) nust necessarily follow the NAAQS because the
NAAQS provi des the benchmark agai nst which we are to judge
“significant deterioration” of air quality.

W do not believe that our decision to define the
bounds of our analysis as the range of effects considered in
setting the NAAQS is contrary to the court’s holding in EDF
v. EpPA. The court held that EPA cannot use the NAAQS as the
“sol e basis” for deriving the increment. 898 F.2d at 190.
However, in this action, we did not sinply focus on the
| evel of the NAAQS as a |l egal standard, as we did in 1988.
In this rul emaki ng action on remand, we considered the
health and welfare effects that EPA evaluated to establish
the NAAQS. But rather than considering those effects in

relation to the standards set forth in section 109, we
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eval uated those effects in relation to the factors in
sections 166(c) and 160 of the Act. The court held that we
could not rely solely on the NAAQS itself to establish

i ncrenents because of the enphasis in sections 166(c) and
160 on special considerations, such as protection of
national w | derness areas, whose special values may be
reflected in the NAAQS but are not necessarily the only
factors that determ ne the |level of the NAAQS. See 898 F. 2d
at 190. Thus, within the field of effects that EPA found
rel evant when establishing the NAAQS, we narrowed our
inquiry to focus on the special considerations of PSD and

t hose effects that may occur in sone areas notw t hstanding
attai nment of the NAAQS. This approach follows directly
fromthe court’s opinion in EDF v. EPA

C. Dat a Considered in Qur Analysis

In our February 2005 notice, we proposed to focus
primarily on the health and welfare information that we had
conpiled for the last periodic review of the NO, NAAQS. EPA
is required to conduct a periodic, conprehensive anal ysis of
avai l abl e scientific and technical data as part of its
process for promul gati ng NAAQS i n accordance with sections
108 and 109 of the Act. The last reevaluation of the NAAQS

for NOx was conpleted in 1996. 61 FR 52852, Novenber 8,
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1996. The nost recently reviewed data for NOx is contained
in the 1993 Criteria Docunent for NOx (“1993 Criteria
Docunent”) and the associ ated 1995 OAQPS Staff Paper (“1995
Staff Paper for NOx"), as further explained bel ow **

Al t hough we al so considered the information contai ned
in studi es published since the | ast NAAQS revi ew, severa
conmmenters believed that we shoul d have given greater
attention to such | ater studies. These commenters believe
these | ater studies show the grow ng seriousness of NOx
effects in the formof ozone, PM and atnospheric nitrogen
deposition (N deposition).! One commenter felt that we
ignored a lot of scientific information on NOx effects on
ecosystens. Anot her comrenter argued that our focus on the
review of the 1993 Criteria Docunent and 1995 Staff Paper
for NOx was a “self-inposed |imtation” that relied on
i nconpl ete scientific information considering the fact that

new i nformati on has been devel oped since then.

1 The official titles of these docunents are, respectively,
“Air Quality Criteria for Oxides of Nitrogen,” EPA, August
1993; and “Review of the National Anbient Air Quality
Standards for Nitrogen Oxi des: Assessnent of Scientific and
Techni cal Information,” EPA, Septenber 1995.

2 The term “at nospheric nitrogen deposition” refers to the
process by which nitrogen conpounds in the atnobsphere are
transferred to various surfaces, including water, soil, etc.
Addi ti onal discussion on this is provided in sections V and
VI of this preanble as related to indirect effects of NO.

55



Al t hough we did focus on the Criteria Docunent and 1995
Staff Paper for NOx, we did not wholly ignore new
information as the comenters appear to suggest. W
considered informati on contained in nore recent studies,
particularly those concerning the types of effects on
ecosystens associated with atnospheric nitrogen deposition.
We eval uated information published since conpletion of the
| ast NAAQS review to determ ne whet her there have been
significant advances in scientific and techni cal
information. The nore recent data we reviewed has clearly
br oadened our understandi ng of the ecol ogi cal changes
resulting fromdeposition in general and N deposition in
particular. Recent information also provides us with
greater information about N deposition trends and the
speci ation of various N conponents. The collection of these
types of information is an essential step in the process of
guantitatively defining the dose-response relationship
bet ween em ssions of NOx and the various adverse effects
bei ng observed. However, even these |ater studies,

i ncl udi ng ones supplied by sone of the cormenters, do not
enabl e us to establish those relationships at this tine.

We focused on the effects described in the Criteria

Docunent and 1995 Staff Paper for NOx because these
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docunents are the product of a rigorous process that is
followed to validate and interpret the information. In
accordance with the Act, the NAAQS process begins with the
devel opnent of “air quality criteria” under section 108 for
air pollutants that “may reasonably be anticipated to
endanger public health or welfare” and that cone from
“nunerous or diverse” sources. Section 108(a)(1l). For each
NAAQS review, the Adm ni strator must appoint “an independent
scientific review commttee conposed of seven nenbers of the
Nat i onal Acadeny of Sciences, one physician, and one person

representing State air pollution control agencies,” known as
the Clean Air Scientific Advisory Conmttee (CASAC).
Section 109(d)(2)(A). CASAC is charged with reconmendi ng
revisions to the criteria docunent and NAAQS, and advi sing
the Adm ni strator on several issues, including areas in
whi ch additional know edge is required to appraise the
adequacy and basis of existing, new or revised NAAGS.
Section 109(d)(2)(B), (O.

“Air quality criteria” must reflect the |atest

scientific know edge on “all identifiable effects on public
health or welfare” that may result froma pollutant’s
presence in the anbient air. 42 U S C 7408(a)(2). The

scientific assessments constituting air quality criteria
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generally take the formof a “criteria docunent,” a rigorous
review of all pertinent scientific studies and rel ated
information. The EPA al so develops a “staff paper” to
“bridge the gap” between the scientific review and the
judgnents the Adm nistrator nust nake to set standards. See

Nat ural Resources Defense Council v. EPA (“NRDC’), 902 F.2d

962, 967 (D.C. Cir. 1990). Both docunents undergo extensive
scientific peer-review as well as public notice and conmment.
See e.qg., 62 FR 38654/1-2.

Qur focus on the 1993 Criteria Docunent and the 1995
Staff Paper for NOx is supported by the provisions of
section 166 which nake clear that EPA is to establish
pol I utant-specific PSD regul ati ons after the establishnent
of a NAAQS for the applicable pollutants. 42 U S.C
7476(a). Under normal circunstances, the Act provides that
EPA pronul gate new PSD regul ati ons under section 166
i ncluding new increnments if appropriate, within 2 years from
the promul gation of any NAAQS after 1977. 42 U S.C
7476(a). In such instances, the health and welfare
information used for the setting of the NAAQS woul d al so be
“current” for purposes of establishing pollutant-specific
PSD regul ations. W believe this timng was intended to

enable EPA to rely upon the sane body of information
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concerning a pollutant’s health and welfare effects when it
establ i shes the NAAQS and the subsequent PSD increnments (or
ot her nmeasure) defining significant air quality
deterioration for the sanme pollutant.

Thus, while we believe it would be consistent with
congressional intent to rely in the ordinary case on only
the information used in the nbst recent NAAQS revi ew when
establ i shing pollutant-specific PSD regul ati ons under
section 166, the situation we faced with NOx was uni que.
Because consi derable tinme had passed since the 1996 revi ew
of the NO, NAAQS, we considered the nore recent studies
di scussed above.

Because EPA is taking this action to fulfill a court
remand of an increnent originally established in 1988, the
Act could be read to suggest that we revert back to the
information conpiled in the NAAQS review that predated our
initial action in 1988. Wen the NGO, i ncrenents were
originally devel oped and promnul gated, the npst recent
Criteria Docunent for oxides of nitrogen was EPA s 1982
Criteria Docunment, used for conpleting the periodic review
of the NO, NAAQS promnul gated on June 19, 1985 (50 FR 25532).
However, because of the anmount of tinme that has passed since

then, we do not believe it is reasonable to read the Act so
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narromy in this case. Thus, we relied on the nost recent
Criteria Docunment, because it represented the npost recent
conpilation of scientific and technical evidence for
pur poses of NAAQS review, even though this was not the
Criteria Docunment we used to devel op the 1988 NG,
I ncrenment s.

In the last periodic review of the NO, NAAQS, in 1996,
EPA conpil ed informati on that was not part of the scope of
the previous NAAQS review. Specifically, the 1993 Criteria
Docunment and 1995 Staff Paper for NOx considered as part of
t he secondary standard review “short- and long-termeffects
of nitrogen deposition on biological, physical and chem cal
conponents of ecosystens and the resulting effect of changes
to these conponents on ecosystem structure and function as
well as the traditional issue of visibility inpairment, and
mat eri al s damage.” The expanded scope is particularly
rel evant to the types of effects that should be used to
consi der the effectiveness of the PSD i ncrenents.

We do not interpret the court decision in EDF v. EPA"S

to nmean that we should not consider the same data when

3 The court pointed out that “the ‘goals and purposes’ of
the PSD program set forth in 8160, are not identical to the
criteria on which the anbient standards are based....”
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establishing both the NAAQS and the PSD i ncrenents for a
particul ar pollutant, but rather that we would be expected
to weigh the sane data differently using the different |egal
criteria as our guide. Consequently, we mght arrive at
different conclusions for devel opi ng the NAAQS and

i ncrenents because of the differences in the legal criteria
for the two types of standards. As the court itself said,
“a pollutant that has only mld public health effects but
severe effects on wi |l derness areas m ght demand a | ower

i ncrenent (nmeasured as a percentage of its anbient
standards) than one with severe health effects but only mld
effects on wilderness areas.” EDF v. EPA, 898 F.2d at 190.
Thus, while the Act seens to require that EPA establish
NAAQS and increnments for the sane pollutant using different
| egal standards, we believe it is inportant neverthel ess
that the body of evidence used for both reviews shoul d
initially be subjected to the sane | evel of Agency

val idation and review

D. Analysis of Potential Effects

This section contains a sunmary of our review of the
health and welfare effects associated with NOx revi ewed by
EPA as part of the reconsideration of the pollutant-specific

PSD regul ations for NOx. Although EPA concluded fromthe
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avai | abl e evidence that there was no basis in 1996 for
revi sing the NO, NAAQS, the objective of our |atest review
of the same body of scientific and technical evidence was to
determ ne whether there is any basis for proposing to nodify
the NO, i ncrenents, based on specific percentages of those
NAAQS, which are part of the PSD regul ations for NOx that we
promul gated in 1988. CQur analysis of the health and wel fare
effects associated with NOx included adverse health effects
that were found to occur at levels at or near the NAAQS, as
well as a variety of direct NO welfare effects and indirect
wel fare effects resulting fromthe transformation of NO to
ot her nitrogen conmpounds in the atnosphere which are then
transferred to other surfaces via N deposition.

W noted earlier that the 1993 Criteria Docunent and
1995 Staff Paper for NOx added a | evel of review not
contained in the previous periodic review of the NAAQS for
NOx. That is, the nbst recent docunents include evidence
concerning “short- and long-termeffects of N deposition on
bi ol ogi cal, physical and chem cal conponents of ecosystens
and the resulting effect of changes to these conponents on
ecosystem structure and function as well as the traditiona
i ssues of visibility inpairnent and materials damage.” The

consi deration of such effects was our primary focus for
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determ ni ng whether the existing increnments need to be
nodi fied to satisfy section 166(c) of the Act.
1. Health Effects

In 1996, EPA concl uded that there was no need to change
the existing primary NAAQS for NO, on the basis of the
heal th effects evidence available at that tine.
Nevert hel ess, for purposes of evaluating the safe harbor NG
i ncrenents, we exam ned those effects which were found to
occur at levels at or near NAAQS. O particul ar concern
were possible health effects resulting fromshort-term
exposure (e.dg., less than 3 hours), which mght justify
consideration of a short-termincrenent.

The short-term health effects of npbst concern at
anbi ent or near-anbient concentrations of NO involved mld
changes in airway responsiveness (airway constriction and
narrowi ng) and decrease in pul nmonary function. |In neither
case were the observed effects considered serious:
observations of airway constriction did not reveal airway
i nflammation and were fully reversible, and changes in
pul monary function were considered snmall. Moreover, nost of
t he observed effects occurred at anbient concentrations of
NO, t hat were above levels typically nonitored in areas

meeting the NAAQS, i.e., PSD areas.
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We al so considered effects based on | onger-term (2-week
periods), |lowlevel exposure to NG, involving increased
respiratory illnesses anong children. These studies
i nvol ved situations of indoor exposure to NO, emtted from
gas stoves. Various linmtations associated with these
clinical studies made it difficult to extrapol ate the
results in a nmanner that would yield estimates of health
| npacts associated with outdoor NO, exposure. See February
2005 proposal at 70 FR 8890-8891.

2. Wlfare Effects

In our February 2005 proposal, we indicated that the
1996 periodic review of the NO, NAAQS concl uded that the
avai | abl e body of scientific and technical evidence did not
provi de an adequate basis for setting a separate secondary
standard to address welfare effects of NOx. See 70 FR at
8891. However, as discussed earlier, the goals and purposes
of the PSD program give special weight to the protection of
wel fare, air quality values and areas of special nationa
and regional interest (national parks, national w | derness
areas, etc.) Accordingly, EPA reviewed the infornmation on
wel fare effects to determ ne whether it supported a need on
our part to nodify the existing NO, increnents to provide

addi ti onal environnental protection, especially for such
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areas as national parks, w lderness areas and their natural,
recreational, scenic, or historic value(s), notw thstanding
attai nment of the NAAQS in PSD areas.

As nentioned earlier, the evidence we reviewed covered
both direct (NG) and indirect (other NOx), short- and | ong-
termeffects on biological, physical and chem cal conponents
of ecosystens and the resulting effect of changes to these
conponents on ecosystem structure and function. Infornmation
fromselected |later studies was al so reviewed to determ ne
the extent to which our know edge of the adverse effects of
NOx had advanced since the 1996 review. A summary of our
review of both direct and indirect effects of NO iIs
present ed bel ow.

a. Direct welfare effects.

The 1993 Criteria Docunent and 1995 Staff Paper for NOx
provi ded evi dence that exposure to NO, can cause potentially
adverse effects on plants and materials, and visibility
impairment (primarily in the formof |ocal-scale plune
di scoloration). These effects are summari zed bel ow. See
al so 70 FR 8892- 8893.

Experi nental studies involving exposure of plants to
NO, for periods |ess than 24 hours produced effects on the

growt h devel opnent and reproduction of plants. However, the
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pol l utant concentrations used in these experinments were well
above concentrations observed in the anbient air and at a
frequency of occurrence not typically found in the U S. The
experinmental effects were not considered significant at
concentrations at or below the | evel of the NAAQS.

The effects of NO, on materials were not well
determ ned according to the evidence contained in the 1993
Criteria Docunment. The limted information showed that it
was difficult to distinguish NO or any other agent as the
singl e causative agent for observed danage; many agents,
together with a nunber of environnmental stresses, act on the
surface of materials over tine.

Finally, NO, can cause visibility inpairment in the
formof a discoloration effect nost noticeable as |ocal-
scale (within 50 kiloneters of the source) or “reasonably
attributed inpairment.” This effect can be observed as a
contrast or color difference between a plunme and a vi ewed
background, such as the sky or a distant object. However,
sonme studi es have shown that browni sh discoloration can
result fromthe presence of particles alone, thus making it
difficult to deternmne a reliable relationship between
ground- | evel concentrations of NGO, at any given point and

di scol oration caused by particles that may also be in a
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source’s plune. The 1995 Staff Paper for NOx noted that
despite the known |ight-absorbing qualities of NO, “there
are relatively little data available for judging the actual
i mportance of NGO, to visual air quality.”

b. Indirect welfare effects.

The predom nant welfare effects of NO, are indirect
effects caused by nitrogen conpounds that have been
transfornmed from NO, in the atnosphere, such as nitric acid
and nitrates. Studies have shown that nitrogen conpounds
can contribute to various negative ecol ogi cal effects when
they are transferred fromthe atnosphere to a variety of
surfaces, e.qg., water, soil, vegetation, and other
materials, by the process of N deposition.”?!

Ni t rogen deposition occurs in several forns, including
wet (rain or snow), dry (transfer of gases or particles), or
occult (fog, m st or cloud) deposition. N trogen deposition

occurs primarily as nitrates, which are forned in the

¥ Under certain conditions, in terrestrial or agricultural
systens, sone anount of nitrogen deposition can enhance
grow h of sone forest species and crops. However, in areas
wher e deposition occurs in excess of plant and m crobial
demand (al so known as nitrogen saturation) the added
nitrogen can disturb the nitrogen cycle, contributing to
such negative effects as increased plant susceptibility to
sonme natural stresses and nodification of interplant
conpetition.
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at nrosphere by the oxidation of NO and NGO, or as anmoni a,
which is released by agricultural or soil mcrobial
activity. Wen the nitrogen transfer process involves acids
(e.q., nitric acid) or acidifying conpounds, the deposition
process is referred to as “acidic deposition.”

For the February 2005 proposal, we reviewed various
indirect effects resulting from N deposition and which can
be categorized according to the specific ecosystem being
affected. These include terrestrial, wetland, and aquatic
ecosystens. These different effects are sunmari zed bel ow.
See also 70 FR 8888-8894.

As with the other effects we considered, we focused
primarily on the evidence contained in the 1993 Criteria
Docunent and 1995 Staff Paper for the NO, NAAQS. O her nore
recent studies were also summari zed, although we did not
consi der ourselves to be under an obligation to consider
such evidence since it has not yet undergone the extensive
| evel of validation and review that will be necessary if it
is to be incorporated into the section 108 Criteria Documnent
for NOX.

The foll ow ng subsections summari ze the various
indirect effects of NO, on ecosystens, including terrestrial

systens (i.e., plant communities), wetlands, and aquatic
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systens. W believe that the effects sunmari zed are
potentially relevant to an eval uation of the poll utant-
specific PSD regul ati ons for NOx because these effects have
been observed in areas of the country that are attaining the
NAAQS.

(1) Terrestrial ecosystems. Soils are the |argest pool
of nitrogen in forest ecosystens, although such nitrogen is
generally not available for plants until it has been
m neral i zed by bacteria (Fenn, 1998). Anot her i nportant
source of nitrogen is atnospheric deposition, which may
cause or contribute to significant adverse changes in
terrestrial ecosystens, including soil acidification,
increase in soil susceptibility to natural stresses, and
alterations in plant species m x.

When excess nitrogen input causes soil acidification,
it can alter the availability of plant nutrients (i.e.,
cal cium and nagnesi um and expose tree roots to toxic |evels
of al um num and nmanganese, thereby having an adverse effect
on tree gromh. It can also lead to the nobilization of
alumnumfromthe soil as nitrates are | eached fromthe soi

and transported to waterways, where the alum num can exhibit
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toxic effects to aquatic organi sns.?*®

It is worth noting that air pollution is not the sole
cause of soil change; high rates of acidification are
occurring in less polluted regions of the western U S
because of natural internal soil processes, such as tree
upt ake of nitrate and nitrification associated with
excessive nitrogen fixation. Although N deposition can
accelerate the acidification of soils, the levels of
nitrogen necessary to produce neasurable soil acidification
are quite high. The 1993 Criteria Docunent indicated that,
at that tine, N deposition had not been directly associ ated
with the acidification of soils in the U S. Mre recent
i nformati on suggests that in parts of the Northeast, for
exanpl e, acid deposition has resulted in the accunul ati on of
sul fur and nitrogen in the soil beyond the |evels that
forests can use and retain, and has accel erated the | eaching
of base cations, such as cal cium and magnesi um that help

neutralize acid deposition. (Driscoll, 2001.) Sone western

1 Al umi num from soil sel dom appears in aquatic systens
because natural alum nummnerals are insoluble in the

normal pH range of natural waters. However, the term

“alum num nobi | i zation” refers to the conversion of al um num
in acidic soils into dissolved fornms and its transport, as
runof f or subsurface flow, to water systens. Mbbilized

al um num can then alter the acid/ base property of natura

wat er systens (Wang, 2004).
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forest areas may al so be experiencing nitrogen saturation
conditions, although the role of N deposition may vary from
one |l ocation to another (Fenn, 1998, 2003).

Aside fromthe effects of soil acidification, some
studi es have shown that increased N deposition can alter
tree susceptibility to frost damage, insect and di sease
attack, and plant community structure. However, other
studi es have not shown that simlar results occur. In all,
the studies evaluated in the 1993 Criteria Docunent which
focused on the inpact of excessive inputs of nitrogen in
forest ecosystens showed m xed results. The |ong response
time of trees to environnental stresses has nmade it
difficult to fully understand how acid rain may affect
trees. It is also difficult to isolate the possible effects
of acid rain fromstresses resulting fromother natural and
ant hropogeni ¢ origins. However, nore recent studies appear
to provide sonme evidence that acid deposition has caused the
death of red spruce trees, particularly at higher elevations
in the Northeast by decreasing cold tolerance, and may be in
part responsible for the extensive |oss of sugar maple in
Pennsyl vania. (Driscoll, 2001.)

Finally, in terrestrial systenms in which the pre-

exi sting balance is marked by a conpetition anong species
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for the available nitrogen, additional nitrogen inputs, such
as N deposition, may bring about an alteration of the
species m x. That is, a displacenent of one kind of
vegetation (e.qg., plants, grasses) with another may occur.
While the 1995 Staff Paper for NOx noted that there were no
docunent ed accounts of terrestrial ecosystens undergoi ng
species shifts due to N deposition in the US., later
research provi des sonme evidence suggesting that el evated N
deposition can contribute to shifts of species conpositions
(e.q., Allen, 1998; Bowran, 2000).

(2) Wetlands. Wetlands include swanps, marshes, and
bogs. In such lands, water saturation is the dom nant
factor determning the nature of soil devel opnent and the
types of plants and aninmal comunities living in the soil
and on its surface. These areas function as habitats for
plant and wildlife (anmong ot her useful environnental
pur poses), including many rare and threatened plant species.
Sonme of these plants adapt to systens low in nitrogen or
with low nutrient levels. Long-termstudies (greater than 3
years) of increased nitrogen |oadings to wetland systens in
Eur opean countries have reported that increased primary
production of biomass can result in changes of interplant

conpetition. The 1995 Staff Paper for NOx reported that,
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based on the evidence reviewed in the 1993 Criteria
Docunent, “the staff believes we can anticipate simlar
effects from atnospheric N deposition in the United
States....” However, in the 1995 Staff Paper for NOx, EPA
found no docunentation providing sufficient evidence that
such speci es changes have occurred or were occurring at the
time in the U S

(3) Aquatic ecosystems. N trogen deposition may
adversely affect aquatic ecosystens as a result of either
acidification or eutrophication. Both processes can cause a
reduction in water quality that makes the body of water
unsui tabl e for many aquati c organi sns.

The 1995 Staff Paper for NOx indicated that grow ng
evi dence supported the concern that the inpact of N
deposition on sensitive aquatic systens “my be
significant.” Later studies have shown nmuch nore clearly
the harmthat can result. Atnospheric nitrogen can enter
| akes and streans either as direct deposition to the water
surfaces or as N deposition to the watershed of which they
are a part. |In sonme cases, nitrate nay be tenporarily
stored in snow packs fromwhich it is subsequently rel eased

in nore concentrated formin snowrelt. I n ot her cases,

nitrogen deposited to the watershed may subsequently be
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routed through plants and soil m croorgani snms and
transforned into other inorganic or organic nitrogen species
whi ch, when they reach the water system are only indirectly
related to the original deposition. To conplicate matters,
recent studies suggest that, in addition to the contribution
of nitrogen from ant hropogeni c sources, nitrogen rel eased
fromthe weathering of nitrogen-bearing bedrock, not
commonly considered in the biogeochem cal cycling of
nitrogen, may contribute a “surprisingly |large anmount” of
nitrate to natural waters. (Dahlgreen, 2002.)

Acidification may occur in two ways: chronic (long-
term) acidification and episodic (short-termor seasonal)
acidification. Episodic acidification is nore |likely to be
the primary problemin nost situations, wth chronic
acidification occurring mainly where excessive nitrogen
saturation exists. (NAPAP, 1998.) The mamin concern with
acidification of aquatic ecosystens is associated with
freshwater systens. Acidification inpairs the water quality
of | akes and streans by lowering the pH |l evels, decreasing
acid-neutralizing capacity, and increasing al um num
concentrations (through the process of al um num nobilization
fromthe soil, as explained earlier). Hi gh levels of

al umi num considered toxic to fish and ot her organi sms, have
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been recorded in watersheds in the Northeast associated with
| ow | evel s of acid deposition. (Driscoll, 2001.)

Aci d deposition may al so i ncrease the conversion of
mercury to organic (nethyl) mercury in | akes where it is
absorbed by aquatic organisnms and | eads to increasing
concentrations in the food chain. Human consunption of fish
containing high |evels of nethylnmercury can | ead to probl ens
with the central nervous system

Regions of North Anerica differ in their sensitivity to
acidic deposition and in the amount of acidic deposition
they receive. Sone parts of the eastern U S. are highly
sensitive and chronically or episodically receive damagi ng
concentrations of acidic deposition. For exanple, a 2001
report indicates that 41 percent of |akes in the Adirondack
Mount ai n regi on of New York and 15 percent of |akes in New
Engl and show evi dence of either chronic or episodic
acidification, or both. (Driscoll, 2001.) Oher sensitive
regions, such as the western U.S., are unlikely to suffer
adverse chronic effects but may experience acidic conditions
nore on an episodic basis. Certain high-elevation western
| akes, in particular, are subject to episodes of acidic
deposi tion.

Eut rophi cation generally is a natural process by which
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aquatic systens are enriched with the nutrients, including
nitrogen, that are presently limting for primary production
in that system However, this process can be accel erated by
i ncreased nutrient input resulting from ant hropogenic
sources, e.qg., agricultural runoff, urban runoff, |eaking
septic systens, sewage discharge. Studies have al so shown
that N deposition may directly and indirectly play a role in
accel erated eutrophication. Wen nitrogenis a limting
nutrient, input fromvarious origins can make a water system
prone to eutrophication, with inpacts ranging fromthe
increased turbidity and floating mats of macro al gae shadi ng
out beneficial submersed aquatic vegetation habitat, to the
exacerbati on of noxious al gae bl oons, to the creation of |ow
or no-oxygen conditions which negatively affect fish

popul ations. The National Park Service (NPS) has reported
that | oadings of total N deposition (wet and dry) have
caused changes in aquatic chem stry and biota in the Rocky
Mount ai n National Park’s high elevation ecosystens. (U S
Departnment of the Interior, 2002.) 1In the sanme report, the
NPS noted that increasing trends in N deposition at many
parks in the western U.S. result fromboth nitrate and
ammoni um

The key to creating a |linkage between | evels of N
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deposition and the eutrophication of aquatic systens is to
denonstrate that the productivity of the systemis limted
by nitrogen availability, and to show that N deposition is a
maj or source of nitrogen to the system Thus, while it
appears that nitrogen inputs to aquatic systens may be of
general concern for eutrophic conditions, the significance
of nitrogen input will vary fromsite to site. (1995 Staff
Paper for NOx at 77.)

A 1993 National Research Council report identifying
eutrophi cation as the nost serious pollution problemfacing
the estuarine waters of the U S. was reported in an EPA
docunent issued in 1997, entitled “N trogen Oxides: I|npacts
on Public Health and the Environnent” (p. 79). N trogen
input is a major concern because nitrogen is the limting
nutrient for algae growh in nmany estuaries and coastal
wat er systens. |In contrast to the eutrophication concern,
acidification typically is not a concern, because estuaries
and coastal waters receive substantial amount of weat hered
material fromterrestrial ecosystens and from exchange with
sea wat er.

Estinmation of the contribution of atnospheric N
deposition to the eutrophication problemcan be difficult

because of the various direct anthropogeni c sources of
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nitrogen, including agricultural runoff and sewage. Sone
studi es have shown that nitrogen deposited fromthe

at nosphere can be a significant portion of the total
nitrogen | oadings in specific |locations, such as the
Chesapeake Bay — the largest of the 130 estuaries in the

U S It has been estimated that the proportion of the total
nitrate load to the Bay attributable to N deposition ranges
from 10 to 45 percent (NAPAP, 1998).

I n nost freshwater systens, including |akes and
streans, phosphorus, not nitrogen, is the limting nutrient.
Thus, eutrophication by nitrogen inputs will only be a
concern in |lakes that are chronically nitrogen [imted and
have a substantial total phosphorus concentration. This
condition is common only in |akes that have received
excessi ve inputs of anthropogeni c phosphorus or, in rare
cases, have high concentrations of natural phosphorus. |In
the former case, the primary dysfunction of the |akes is an
excess supply of phosphorus, and controlling N deposition
woul d be an ineffective nethod of gaining water quality
improvenent. In the latter case, N deposition can
nmeasur ably increase biomass and thus contribute to
eutrophication in | akes with high concentrations of natural

phosphorus. Qher |akes, including sone high-elevation
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| akes in the Rocky Mountains and Sierra Nevada, are very |ow
i n both phosphorus and nitrogen; addition of nitrogen can
i ncrease biomass and contribute to eutrophication in these
| akes al so.

(4) Visibility impairment (Regional Haze). N trate
particul ates are forned as a result of chem cal reactions
I nvol ving NO and NO, with ot her substances in the
at nosphere, such as anmonia. These particul ates, as both
fine and coarse particles, are considered to be nore
responsi ble for visibility inpairnent than NO directly.
The fine particles can renmain airborne for considerable
periods of tinme, may be transported | ong di stances fromthe
NOx source, and inpair visibility by either scattering |ight
or absorbing it.

The maj or cause of visibility inmpairnment in the East is
sul fates, not nitrates which account for only 7 to 16
percent of the light extinction in the East. However,
nitrates in the West are responsible for up to 45 percent of
the |ight extinction.

Recent studies tend to provide nore conprehensive
docunent ati on of certain adverse effects than were reported
earlier in the 1993 Criteria Docunent. However, even in

such later studies the inability to establish quantifiable
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dose-response rel ationshi ps NOx and the various types of
ecosystens remains to be a key problem Mre study is
needed to resolve this problem
VI. Final Actions

In the February 2005 proposal, we presented for public
review and comment the results of our review of the
scientific and technical evidence. W described the various
health and wel fare effects associated with NO, and ot her
forms of NOx and proposed our decision about the adequacy of
the existing NGO, increnments. On the basis of the avail able
i nformati on, we proposed not to change the existing PSD
regul ations for NOx. W al so proposed to find that the
exi sting regulations, including the increments for NOx
expressed as annual average anbi ent concentrations of NO
satisfied the requirenents under sections 166(c) and 166(d)
of the Act.

In today’s action, we are retaining the existing NG
increments without change. |In addition, we are anending the
text of our PSD regul ations at 40 CFR 51.166% to clarify

that any State may enploy an alternative approach to the NGO

6 Section 51.166 of the CFR contains nininmmrequirenents
for the submttal and adoption of regulations that are part
of a SIP. W are not making simlar changes to the Federal
PSD regul ations at 40 CFR 52. 21.
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increnents if the State’s approach neets certain

requi renents. Separately, we will soon publish a

suppl enental notice of proposed rul emaki ng that provides
nore details on how a State that achieves the NOx em ssion
reductions under CAIR can utilize its CAIR-rel ated
reductions as part of its alternative approach to the NGO
increments. In this section of the preanble, we describe
our rationale for the final action we are taking today on
the NO, increnents and respond to significant conments we
received on the relevant portions of the proposal.

A Retain Exi sting I ncrement System for NOX

1. Existing Characteristics of the Regul atory Schene
Fulfill Statutory Criteria

In the February 2005 proposal, we addressed how several
aspects of our PSD regul ations for NOx that were not

controverted in the EDF v. EPA court chall enge served to

satisfy many of the factors applicable under section 166(c).
Thi s anal ysis hel ps show how our PSD regul ati ons for NOx, as
a whole, satisfy the criteria in section 166.

W continue to believe that many of the factors
appl i cabl e under section 166(c) are fulfilled by the
el ements of our regulations that were not challenged in the

EDF v. EPA case. Since we do not interpret the court’s
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decision to require us to reevaluate the entire regul atory
framewor k of the PSD regul ations for NOx we established in
1988, with respect to option 1 of the proposal, we focused
our review on the level, tine period, and pollutant form
(NO) reflected in the increnents we included in the 1988
PSD regul ations for NOx. Thus, when a factor applicable
under section 166(c) was fully satisfied by an aspect of the
exi sting regulations that was not questioned by the court,
we did not consider that factor any further in our

eval uation of the characteristics of the increnment.

In many cases, an aspect of our regul ations that was
not controverted in the court challenge partially
contributes to the fulfillnment of an applicable factor but
does not fully satisfy that factor. |In these instances, to
determne if changes to the increnments are necessary to
satisfy the factors applicable under section 166(c), we al so
considered the effectiveness of the unchall enged parts of
our regulations in conjunction with the three prinmary
characteristics of the increments that were chall enged. W
bel i eve our obligations under section 166(c) of the Act are
satisfied when all of our pollutant-specific PSD regul ations
for NOx (including the level and other characteristics of

any increment) collectively satisfy the factors applicable
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under 166(c) of the Act.
a. Increnment system

Two of the factors applicable under section 166(c) are
fulfilled by enploying an increnment systemin our pollutant-
specific PSD regulations for NOx. In this action, we are
retaining this basic framework for our pollutant-specific
PSD regul ati ons for NOX.

An increnent-based programfulfills our obligation
under section 166(c) to provide “specific numerical neasures
agai nst which permt applications may be evaluated.” Under
section 165(a)(3) of the Act, a permt applicant nust
denonstrate that em ssions fromthe proposed construction
and operation of a facility “will not cause, or contribute
to, air pollution in excess of any (A) maxi nrum al | owabl e
i ncrease or maxi mum al | owabl e concentration for any
pollutant.” 42 U S.C. 7475(a)(3).

An increment is the maxi num al |l owabl e i ncrease of an
air pollutant that is allowed to occur above the applicable
basel i ne concentration. The baseline concentration in a
particular area is generally the anbient poll utant

concentration at the tine the first conplete PSD permt
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application is submtted (i.e., the baseline date)'” by a
new maj or stationary source or a najor nodification |ocating
in or otherwi se affecting that area.!® By establishing the
maxi nrum al | owabl e | evel of anbi ent pollutant concentration
increase in a particular area, an increnent defines
“significant deterioration.” Once the baseline date
associated with the first proposed new major stationary
source or major nodification in an area is established, the
new em ssions fromthat source consunme a portion of the
increment in that area, as do any subsequent emni ssions

i ncreases that occur fromany source in the area. Wen the
maxi mum pol | ut ant concentration i ncrease defined by the

i ncrement has been reached, additional PSD permits cannot be
i ssued until sufficient amounts of the increnment are “freed
up” via em ssions reductions that may be required by the

permtting authority. Mdreover, the air quality in a region

Y This date is actually identified as the “m nor source
baseline” date in EPA regulations. 40 CFR 51.166(b)(14); 40
CFR 52.21(b)(14). Because the baseline concentration does
not include enissions fromcertain najor sources that
consune increnent, EPA has distingui shed between the “m nor
source baseline” date and the “nmmj or source baseline date.”
See 40 CFR 51.166(b)(13)-(14); 40 CFR 52.21(b)(13)-(14).

8 For PSD basel i ne purposes, a source generally “affects”
an area when its new em ssions increase is projected to
result in an anbient pollutant increase of 1 ug/n¥ (annua
average) or nore of the pollutant.
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cannot deteriorate to a level in excess of the applicable
NAAQS, even if all the increnent has not been consuned.
Thus, areas where the air pollutant concentration is near
the level allowed by the NAAQS may not be able to use the
full anmpbunt of pollutant concentration increase allowed by
t he increment.

Thus, an increment is a quantitative val ue that
est abl i shes the “maxi mrum al | owabl e i ncrease” for a
particular pollutant. It functions, therefore, as a
specific numerical nmeasure that can be used to eval uate
whet her an applicant’s proposed project will cause or
contribute to air pollution in excess of allowable |evels.

I ncrenents al so satisfy the second factor in section
166(c) by providing “a framework for stinulating inproved
control technology.” Increnents establish an incentive to
apply nmore stringent control technologies in order to avoid
violating the increnent. Gven that the PSD i ncrenent |eve
may be consuned by cumrul ative en ssions increases over tineg,
it may becone necessary to inpose increasingly nore
stringent |evels of control on new sources in order to avoid
violating the increnment or ensuring that there will be
increment remaining for additional economc growh. The

nore stringent control technologies utilized in these areas
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may becone the basis of BACT determ nations el sewhere, as

t he technol ogi es becone nore comonpl ace and the costs tend
to decline. See also S. Rep. 95-127 at 18, 30 (3 LH at
1392, 1404) (“the increnental ceiling should serve as an

i ncentive to technol ogy, as a potential source may w sh to
push the frontiers of technology in a particular case to
obtain greater productive capacity wwthin the limts of the
i ncrenents”).

Because the existing increnent-based regul atory
framewor k, which was not controverted in EPA v. EDF,
satisfies these criteria we are retaining the increnent
approach in this action.

However, we recogni ze that an increnent systemis not
the only way to fulfill the requirenents of section 166 of
the Act. Congress did not require EPA to utilize increnents
inits PSD regul ations for NOx but gave EPA the discretion
to enploy increnments if appropriate to neet the criteria and
goal s and purposes set forth in sections 166 and 160 of the
Act. 42 U. S.C. 7474(d); EDF v. EPA, 898 F.2d at 185
(“Congress contenpl ated that EPA m ght use increments”).
Thus, in this action, we are also allowing States to devel op
alternatives to an increnent systemat their discretion, and

to submt any such alternative programto EPA so that we can
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determ ne whether it satisfies the requirenments of section
166. In addition, in a separate rul emaking action, we are
continuing to develop an alternative regul atory framework
that would enable a State to denonstrate that the
requi renents of section 166 are satisfied by reduci ng NOx
em ssions from existing sources under the CAIR and ot her
simlar prograns.
b. Area classifications.

Having increnents set at different |evels for each
cl ass of PSD area helps to fulfill two of the factors
appl i cabl e under section 166(c) of the Act. Under the
three-tiered area classification schene established by
Congress, Class | areas are areas where especially clean air
is nost desirable. The original Class | areas established
by Congress included national parks, w | derness areas, and
ot her special areas that require an extra | evel of
protection. It stands to reason that the nost stringent
increnent is inposed in Class | areas. |In contrast, C ass
1l areas, which are those areas in which a State wishes to
permt the highest relative |level of industrial devel opnment,
have the | east stringent increnment level. Areas that are
not especially sensitive or that do not wish to allow for a

hi gher |evel of industrial gromh are classified as O ass

87



1. When Congress established this three-tiered schene for
SO, and PM it intended that Class |l areas be subject to an
I ncrement that allows “noderately |arge increases over
existing pollution.” H R Rep. 95-294, 4 LH at 2609. The
Petitioners in EDF v. EPA did not contest EPA's decision in
1988 to enploy this sane classification schene in our

pol | utant -speci fic PSD regul ati ons for NOx.

Establishing the nost stringent increnents in Cass |
areas helps fulfill EPA' s obligation to establish
regul ations for NOx that “preserve, protect, and enhance the
air quality” in parks and special areas. Class | areas are
primarily the kinds of parks and special areas covered by
section 160(2) of the Act.

Wth the air quality in Cass | areas subject to the
greatest protection, this schene then provides two
additional area classifications with higher increment |evels
to help satisfy the goal in section 160(3) of the Act that
EPA “insure that economic growth will occur in a manner
consistent with preservation of clean air resources.” In
those areas where clean air resources nmay not require as
much protection, nore growth is allowed. By enploying an
Internmedi ate level (Cass Il areas) and higher level (C ass

1l areas), this classification schenme hel ps ensure that
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grow h can occur where it is needed (Class Il areas)

W t hout putting as nmuch pressure on existing clean air

resources in other areas where sone growmh is still desired
(Cass Il areas).
By redesignating an existing Cass Il area to C ass

11, States nmay accommobdate economic growh and air quality
in areas where the Class Il increnent is too stringent to
allow the siting of new or nodified sources. The procedures
specified by the Act for such a redesignation require a
commtnent of the State governnent to the creation of such
an area, extensive public review, participation in the SIP
area redesignation process, and a finding that the
redesignation will not result in the applicable increnent
bei ng exceeded in a nearby Class | or Class Il area. See 42
US C 7474(a)-(b) (Section 164(a)-(b)). Qur 1988 anal ysi s,
53 FR at 3702-05, and the subsequent issuance of PSD permts
for maj or new and nodified sources of NOx since that tinme?
tend to confirmthat, with the existing increment |evels,

the three-tiered classification systemhas all owed for

19 EPA does not formally track the issuance of PSD pernits
across the country, but EPA' s Regional Ofices have
confirmed that various PSD permts for sources of NOx have
been issued by many of the States in their respective
jurisdictions.
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econonmi ¢ growth, consistent with the preservation of clean
air resources.

However, we do not believe that this framework al one
conpletely satisfies the factors applicabl e under section
166(c) of the Act. The increnent that is enployed for each
class of area is also relevant to an eval uati on of whether
the area classification schene achieves the goals of the PSD
program We di scuss the increnents further bel ow.

c. Permtting procedures.

Two of the factors applicable under section 166(c) are
fulfilled by the case-by-case permt review procedures that
are built into our existing regulations. The franmework of
our existing PSD regul ati ons enpl oys the preconstruction
permtting system and procedures required under section 165
of the Act. 42 U S.C. 7475. These requirenents are
generally reflected in sections 51.166 and 52.21 of EPA' s
PSD regulations in Title 40 of the Code of Federal
Regul ations. These permitting and revi ew procedures, which
we interpret to apply to construction of new maj or sources
and to maj or nodifications at existing sources, fulfill the
goals set forth in sections 160(4) and 160(5) of the Act.
These goals require that PSD prograns in one State not

interfere with the PSD prograns in other States and that PSD
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prograns assure that any decision to permt increased air
pollution is made after careful evaluation and public
participation in the decisionnmaking process. For the sane
reasons set forth in our proposal, 70 FR at 8896, we
continue to believe these factors are fulfilled by enpl oyi ng
the permt review procedures.

d. Ar Quality Related Val ues review by Federal Land
Manager and permtting authority.

Under an increnent approach, we consider the review of
AQRVs in Cass | areas by the Federal Land Manager (FLM and
State permitting authority to be an additional neasure that
hel ps to satisfy the factors in sections 166(c) and 160(2)
which require that EPA's PSD regul ati ons for NOx protect air
qual ity val ues, and parks and ot her special areas,
respectively. In the 1988 rul enaki ng addressing PSD for
NOx, EPA extended the AQRV review procedures set forth in
sections 51.166(p) and 52.21(p) to cover NO. 53 FR at
3704. These AQRV revi ew procedures were established based
on section 165(d) of the Act, and they were originally
applied only in the context of the statutory increnents for
PM and SO,. However, because they al so address many of the
factors applicabl e under section 166(c) of the Act, EPA al so

applied themto NOx through regul ation.
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Section 165(d) creates a schene in which the FLM and
permtting authority nust review the inpacts of a proposed
new or nodified source’ s em ssions on AQRVs. The Act
assigns to the FLM an “affirmative responsibility” to
protect the AQRVs in Cass | areas. The FLM may object to
or concur in the issuance of a PSD pernit based on the
I mpact, or lack thereof, that new em ssions may have on any
affected AQRV that the FLM has identified. |If the proposed
source’s em ssions do not cause or contribute to a violation
of a Class | increnent, the FLM may still prevent issuance
of the permt by denonstrating to the satisfaction of the
permtting authority that the source or nodification wll
have an adverse inpact on AQRVs. Section 165(d)(2)(C. On
the other hand, if the proposed source will cause or
contribute to a violation of a Cass | increnent, the
permtting authority (State or EPA) shall not issue the
permt unless the owner or operator denonstrates to the
satisfaction of the FLMthat there will be no adverse i npact

on AQRVs.?° Thus, the conpliance with the increnent

20 Even if such a waiver of the Cass | increnent is allowed
upon a finding of no adverse inpact, the source nust conply
Wi th such emssions limtations as nay be necessary to
ensure that the Cass Il increnent for SO or PMis not
exceeded. Section 165(d)(2)(C(iv). In 1988, EPA nade this
provi sion applicable to the PSD provisions for NOx, with a
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determ nes whether the FLM or the permt applicant has the
burden of satisfactorily denonstrating whether or not the
proposed source’s em ssions woul d have an adverse inpact on
AQRVs. 21

In our February 2005 proposal, we referred to this
process as the “FLMreview.” However, we recognize this
termis sonmewhat of an oversinplification because it fails
to account for the role of the State permtting authority.
In this final action, we nore precisely describe this
process as the review of AQRVs by the FLM and perm tting
authority.

I ncorporating these AQRV revi ew procedures into the PSD
regul ations for NOx hel ps to provide protection for parks
and special areas (which are generally the Cass | areas
subject to this review) and air quality values (which are
factors considered in the review). As we stated in the

proposed rule, we believe the term*®“air quality val ues”

cap of 25 ug/n? - the NO, Class Il increment. 53 FR at
3704; 40 CFR 51.166(p)(4) and 52.21(p)(5).

2l In response to concerns that Class | increnment would
hi nder grom h in areas surrounding the Class | area,
Congress established Cass | increnents as a neans of
determ ni ng where the burden of proof should lie for a
denonstration of adverse effects on AQRVs. See Senate
Debate, June 8, 1977 (3 LH at 725).
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shoul d be given the sanme neaning as “air quality rel ated
values.” Legislative history indicates that the term*“air
qual ity value” was used interchangeably with the term*“air
qual ity related value” (AQRV) regarding Cass | |ands.??
Section 166(d) of the CAA provides that EPA may
pronul gate nmeasures other than increnents to satisfy the
requi renents of section 166. Legislative history indicates
that the AQRV review provisions of section 165(d) were
i ntended to provide another |ayer of protection, beyond that
provi ded by increnments. The Senate commttee report stated
the following: “A second test of protection is provided in
speci fied Federal |and areas (Class | areas), such as
national parks and w | derness areas; these areas are al so

subjected to a review process based on the effect of

22 See S. Rep. 95-127, at 12, reprinted at 3 LH at 1386,

1410 (describing the goal of protecting “air quality val ues”
in “Federal lands - such as national parks and w | derness
areas and international parks,” and in the next paragraph
and subsequent text using the term®“air quality rel ated

val ues” to describe the sane goal); id. at 35, 36 (“The bill
charges the Federal |and nanager and the supervisor with a
positive role to protect air quality values associated with
the | and areas under the jurisdiction of the [FLM” and then
describing the statutory termas “air quality rel ated
values”). H R Report 95-564 at 532 (describing duty of
Adm ni strator to consider “air quality values” of the triba
and State lands in resolving an appeal of a tribal or State
redesi gnation, which is described in the final bill as “air
guality rel ated val ues”).
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pollution on the area's air quality related values.” S.
Rep. 95-127, at 17, 4 LH at 1401.

One commenter asserted that the AQRV revi ew process is
not effective in protecting air quality in national parks
and w | derness areas because the FLM does not have
unilateral authority to prevent the issuance of a permt
when it alleges that a proposed new source or nodification
wi |l have an adverse inpact on an AQRV. W recognize that
the FLM has the burden to convince the permtting authority
that there will be an adverse inpact on AQRVs in situations
where the proposed project will not cause an increnent to be
violated. Nevertheless, we do not agree that the
ef fectiveness of this process for review ng inpacts on AQRVs
is dimnished sinply because the ultimate decision to issue
or deny a permt does not rest with the FLMin all cases.

While the permitting authority has the discretion to
di sagree with the FLM s analysis, that discretion is not

unfettered. See In the natter of Hadson Power 14 - Buena

Vista, 4 EAD 258, 276 (Cct. 5, 1992) (opinion of EPA s

Envi ronnment al Appeals Board in PSD Appeal No. 92-3, 92-4,
92-5). The permtting authority must carefully consider the
FLMs analysis. |If a permtting authority is not convi nced

that there will be an adverse inpact on AQRVs fromthe
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proposed facility, the permtting authority nust provide a
"rational basis" for such a conclusion. 50 FR 28549 (July

12, 1985); Hadson Power at 276. In addition, our visibility

regul ations require that States provide an expl anati on when
they disagree with an FLM s conclusion that visibility wll
be adversely inpacted. 40 CFR 51.307(a)(3). The District
of Colunmbia Circuit Court has recently observed that a State
must justify its decision in witing when it disagrees with
an FLMreport finding an adverse inpact on visibility. See

Nat i onal Par ks Conservation Ass’'n v. Manson, No. 04-5327,

slipop. at 8 (D.C. Gr. July 1, 2005).

The val ue of the FLMreview procedure is that it
requires a review of inpacts on AQRVs by the FLM and
permtting authority for each project that may have an
adverse inpact on AQRVs in a specific, localized area. In
t hose cases where the increnent is not violated and the
permtting authority agrees that a proposed project wll
adversely affect AQRVs, the parks and other special areas
will be protected by denial of the permt or by requiring
the applicant to nodify the project to alleviate the adverse
impact. Although it is not the final decisionmaker on this
guestion in such a situation, the FLM plays an inportant and

material role by raising these issues for consideration by
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the permtting authority, which in the majority of cases
will be the State.

Furthernore, we have not asserted that the AQRV review
process alone is sufficient to satisfy the requirenents of
section 166(c) for NOx. As discussed bel ow, we believe the
statutory factors are fulfilled when the review of AQRVS is
applied in conjunction with increnments and ot her aspects of
our PSD regul ati ons.

Several commenters reconmmended that we inprove the FLM
revi ew process by providing specific guidance on how to
eval uate and rmanage adverse inpacts on AQRVs from NOx
em ssions. These commenters called for a nore specific
framewor k or systematic approach for conducting the review
of inpacts on AQRVs and determ ning whether inpacts are
adverse. Sone requested that EPA provide nore definition of
t he concept of AQRVs and circunstances when an AQRV i s
adversely inpacted.

W recogni ze that the process of review ng inpacts on
AQRVs is sonewhat anbi guous because it is |oosely defined.
The CAA does not define AQRV, except to note that it
includes visibility. Section 165(d)(1)(B). Sone additional
i nsi ght can be gained fromthe follow ng description in

| egi slative history:
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The term“air quality related val ues” of Federal

| ands designated as class | includes the

fundanment al purposes for which such | ands have

been established and preserved by the Congress and

t he responsi bl e Federal agency. For exanpl e,

under the 1916 Organic Act to establish the

National Park Service (16 U.S.C. 1), the purpose

of such national park lands “is to conserve the

scenery and the natural and historic objects and

the wildlife therein and to provide for the

enj oynent of the sanme in such manner and by such

means as will |eave themuninpaired for the

enj oynent of future generations.”

S. Rep. 95-127 at 36, reprinted at 3 LH at 1410.

However, we are not prepared at this tinme to provide
further definition for these concepts in this rul emaki ng
action for pollutant-specific PSD regul ations for NOx. W
bel i eve the existing AQRV review process provi des the avenue
to satisfy the factors applicable under section 166(c) of
the Act in conjunction with other aspects of our PSD
regul ati ons.

The AQRV review process applies to SO, and PM as wel |,
and thus is broader than the scope of this rul enaking for
NOx. We have been engaged in a separate action to consider
refinements to the AQRV revi ew process. |n 1996, the
Agency, anong ot her refinenents, proposed the follow ng
definition of AQRV:

visibility or a scenic, cultural, physical,

bi ol ogi cal, ecol ogical, or recreational resource
that may be affected by a change in air quality,
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as defined by the Federal Land Manager for Federal

| ands, or by the applicable State or Indian

Governi ng Body for nonfederal |ands.
61 FR 38250, 38322 (July 23, 1996). However, we have not
reached the closure on the evaluation of these issues. W
wll continue to work with Federal |and managenent agenci es
and consult with States and ot her stakehol der groups on
potential refornms to the AQRV review process, including
eval uating the potential of a critical |oads approach, as
di scussed in section VII of this preanble.
e. Additional inpacts analysis.

The additional inpacts analysis set forth in our
regul ations also helps fulfill the criteria and goal s and
purposes in sections 166(c) and 160. The additional inpacts
anal ysi s invol ves a case-by-case review of potential harmto
visibility, soils, and vegetation that could occur fromthe
construction or nodification of a source.

Sections 51.166(0)(1) and 52.21(0)(1) of the PSD
regul ations require that a permt provide the follow ng
anal ysi s:

an analysis of the inpairnent to visibility, soils

and vegetation that would occur as a result of the

source or nodification, and general conmercial,

residential, industrial and other growth

associated with the source or nodification. The

owner or operator need not provide an anal ysis of
t he i mpact on vegetation having no significant
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commercial or recreational val ue.

Thi s requirement was based on section 165(e)(3)(B) of the
CAA, which provides that EPA establish regul ations that
require “an analysis of the anbient air quality, climte and
nmet eorol ogy, terrain, soils and vegetation, and visibility
at the site of the proposed magjor emtting facility and in
the area potentially affected by em ssions from such
facility ....” 42 U.S.C. 7475(e)(3)(B)

This portion of the additional inpacts analysis is
especially hel pful for satisfying the requirenents of
section 166(c) in Cass Il and Class |IIl areas. These areas
are not subject to the additional AQRV review that applies
only in Class | areas. W agree with the commenter who
poi nted out that our regul ati ons under section 166 nust al so
provi de protection for Cass Il and Class Ill areas. Wile
not as intensive a review as the AQRV analysis required in
Class | areas, the consideration of inpairnents to
visibility, soils, and vegetation through the additional
i npacts analysis contributes to the satisfaction of the
factors applicabl e under section 166(c) of the CAA in al
areas, including Class Il and Class Il areas.

f. Installation of Best Avail able Control Technol ogy.

The requirenment that new sources and nodified sources
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subj ect to PSD apply BACT is an additional neasure that
helps to satisfy the factors in sections 166(c), 160(1), and
160(2) of the Act. This requirenent, based on section
165(a)(4) of the CAA, is included in EPA's PSD regul ati ons
and thus is also part of the regulatory framework for the
Agency’s pollutant-specific regulations for NOx. 40 CFR
52.21(j); 40 CFR 51.166(j). Qur existing regul ations define
“best avail abl e control technology” as “an em ssion
limtation ... based on the maxi mum degree of reduction for
each pollutant subject to regulation under the Act ... which
the Adm nistrator, on a case-by-case basis, taking into
account energy, environnental, and econom c inpacts and

ot her costs, determ nes is achievable for such source

t hrough application of production processes or avail able

nmet hods, systens, and techniques ....” 40 CFR 52.21(b)(12);
40 CFR 52.166(b)(12). This pollutant control technol ogy
requirement is rigorous and in practice has required
significant reductions in the pollutant em ssions from new
and nodified sources. The control of NOx em ssions through
t he application of BACT helps to protect air quality val ues,
public health and wel fare, and parks and ot her speci al

ar eas.

2. Characteristics of Increnents for NOx
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Because EDF v. EPA concerned certain characteristics of
the increments for NOx that we had established in 1988, we
sought comments in our proposal on the possible need to (1)
create additional increnents for forms of NOx other than NGO
al one; (2) pronulgate additional increnents for an averagi ng
period other than the existing annual period, i.e., “short-
ternf increnments; and (3) increase the stringency of the
exi sting NG, increnments by |lowering the allowable |evels.
Several commenters opposed our proposal to retain the annual
NO, increnments at existing levels for all area
classifications. However, many conmmenters supported the
exi sting increnents, believing that they provide adequate
envi ronnmental protection and neet the requirenents of
section 166(c) of the Act.

The majority of commenters that opposed retaining the
exi sting increnments recommended we adopt vari ous
alternatives to the existing NGO, increnents, including new
short-termincrenments, increnents neasured by a different
formof NOx, and the use of critical loads in lieu of the
present increnent system A few conmenters felt that the
existing levels of the increnments are not adequate to
protect the environment but did not recomrend specific ways

to change them One commenter supported the existing
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increments but recommended that EPA enact additi onal

mechani snms for protecting AQRVs in Class | areas. Two
commenters supported revising and retaining the increnent
systemon an interimbasis but then enphasized the need for
additional studies to ultimately inprove the PSD program for
NOx by switching to a critical |oads approach.

After considering these comments, we have decided to
retain the existing increnents for NOx without any of the
changes recommended by commenters. W have not been
per suaded by comments (including the infornmation contained
in studies provided by the conmenters) that there is
sufficient basis for EPA to nodify the “safe harbor”
increnents. Thus, we are retaining annual NG, i ncrenments
for each area classification with a | evel based on the sane
per cent ages of the NAAQS Congress enpl oyed to establish the
SO, increments. As aresult, the Cass | increnent for NO
remains at 2.5 ug/n? (annual average). The dass I
increnment for NO, is 25 ug/n? (annual average) and the d ass
Il increnment for NO,is 50 ug/n¥ (annual average).

In evaluating the |level, averaging period, and form of
increments for NOx, we applied the follow ng four factors
appl i cabl e under section 166(c): (1) protect air quality

val ues; (2) protect public health and welfare from adverse
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effects fromair pollution that occur even when the air
quality neets the NAAQS; (3) protect air quality in parks
and speci al areas; and (4) ensure econom c growth consi stent
with preservation of clean air resources. ?

We continue to believe that the other four factors
identified in sections 166(c) and 160 of the Act do not
relate to the level, tinme period, and formof the increnents
and thus are nore appropriately consi dered when determ ni ng
the overall framework for PSD regul ations. Since we believe
that those other factors are satisfied by the increnent and
area classification framework and ot her neasures contai ned
wi thin our PSD regul ations, we do not believe that it is
necessary to further consider those other four factors when
eval uating the characteristics of increnments of NOX.

a. Fundanmental elenents of increnents.

In the proposal, we described three elenents which we
bel i eved were fundanental to the PSD i ncrenents under the
regul atory framework established by Congress. W considered
these elenments in determ ning whether to nodify the existing

I ncrements. First, an increnent represents an all owabl e

2 W have paraphrased these factors here and in other
sections to facilitate the explanation of our reasoning.
However, we recogni ze that the statutory |anguage is broader
than the shorthand we use here for conveni ence.

104



mar gi nal increase in anbient air pollution concentrations
resulting fromincreases in the em ssions of a particular
pollutant after the “baseline” date in the affected PSD
area. Second, increnments are not intended to renedy the
effects of pre-existing sources of pollution in attainnment
areas, but rather prevent excessive growth in em ssions in
t hese areas that already have anbient air pollution |evels
bel ow the NAAQS. The third fundanmental el enent of
increnments is that they are intended to allow the sane | eve
of growth in each area with a particular classification and
t hus shoul d be uniform across the nation for each area
classification. Mst commenters did not question these
fundanmental el enents of increnents, but some concerns were
rai sed

(1) Marginal level of increase. |ncrements represent
t he maxi num al | owabl e | evel of pollutant concentration
increase in an area where the air quality is in attai nnment
with the NAAQS or has been designated “unclassifiable.”
Thus, an increnment is essentially a marginal |evel of
increase in air pollution that is allowable for particular
areas. The statutory increnents are expressed as anbi ent
concentrations rather than mass values. An increnent

differs fromthe NAAQS in that an increment is not an
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absolute air quality ceiling. The pollutant increase
al l owed by an increnent is added to the “baseline” air
pollution levels existing in an affected PSD area at the
time a new or nodi fied najor source submts an application
for a PSD construction permt. Thus, in applying the
factors applicabl e under section 166(c), we interpreted
section 166 of the Act to require an analysis of the inpacts
on air quality values, health and welfare, and parks and
speci al areas that could occur as a result of sone margi nal
increase in the concentration of air pollution in an area.
As noted earlier, EPA does not interpret the PSD
programto require it to set increnents at a | evel where
there will be no negative effects froma narginal increase
inair pollution in the anount of the increnent. Congress
did not anticipate that an increnent would be a | evel of
i ncrease bel ow which there woul d be no negative effects. An
increnent is the level that defines “significant”
deterioration; it allows sone deterioration of air quality.
The PSD program allows for sone increase in effects when
necessary to ensure that economc growh may continue to
occur consistent with the preservation of clean air
resour ces.

(2) Increments need not remedy existing air pollution.
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Because an increnent is an all owable | evel of increase, it
does not function to reduce air pollution in existence
before the baseline dates. As its nane indicates, the PSD
programis intended to protect against significant
deterioration of the air quality in attainnment and
uncl assifiable areas fromthe constructi on and operation of
new and nodi fied sources of a particular size. Thus, the
PSD program limts increases in em ssions of a pollutant (as
nmeasured by the increase in anbient concentrations of the
pol lutant) but does not seek to reduce existing em ssions or
anbient air pollutant concentrations to a particular |evel.
Several comenters seenmed to suggest that the increnent
system shoul d sonehow be designed to inprove the air quality
to renedy existing effects. However, we believe it is clear
that the increments established by Congress were only
intended to define the allowable | evels of marginal increase
in air pollution above a baseline concentration that are
established in each area when the first mmjor source applies
for a PSD permit in that area. 42 U S.C. 7479(4). As a
result, we do not believe we are required to set increnents
at a level intended to alleviate existing negative effects.
When we eval uated the characteristics of increments

necessary to prevent significant deterioration of air
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quality, we also recognized that EPA has adopted severa
ot her prograns under the CAA that reduce the adverse effects
fromexisting air pollution sources. These prograns are
designed to reduce em ssions fromexisting sources, while
the increnments serve the conplenentary function of limting
i ncreases in em ssions fromthe constructi on of new maj or
sources and the nodification of existing ones. Since our
proposal, EPA has taken a series of actions that require
States to achi eve substantial reductions in NOx em ssions.
On March 10, 2005, EPA finalized the CAIR (70 FR 25162,
May 12, 2005), which requires substantial em ssions
reductions of SO, and NOx from sources in 28 eastern States
and the District of Colunbia to help doww nd PM . and 8-
hour ozone nonattai nment areas achi eve the NAAQS. Under
this program em ssions of NOx are regul ated as a precursor
of either ozone or fine PM or both. EPA is requiring the
affected States to submit revised SIPs that include contro
measures to reduce em ssions of NOx to assist in achieving
the NAAQS.2* This programis based on State obligations to

address interstate transport of pollution under section

24 The required reductions in NOx em ssions will also result
in substantial visibility inprovenents and reductions in
nitrogen deposition in many parts of the eastern United

St at es.
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110(a)(2) (D) of the Act. The required NOx reductions must
be inplenmented by the States in two phases, with the first
phase begi nning in 2009 (covering 2009-2014) and the second
phase beginning in 2015. The EPA estimates that the two-
phase CAIR programw || reduce NOx em ssions by a total of 2
mllion tons from 2003 em ssions |evels.

Reducti on of NOx em ssions fromexisting sources is
al so required under EPA's 1998 NOx SIP Call, which also
addresses State obligations to address interstate transport
of pollution. The NOx SIP Call requires 22 eastern States
and the District of Colunbia to submt SIP revisions that
prescri be NOx em ssions reductions by a specified deadline.
The EPA has projected that approxi mately 900, 000 tons of NOx
per ozone season will be reduced as a result of this
particular program \While these reductions are intended
primarily to inprove air quality in the East with respect to
ozone, it is clear that the required decreases in NOx
em ssions will also decrease acid deposition, nitrogen
| oadings to aquatic and terrestrial ecosystens, and anbi ent
concentrations of NO.

I n addi tion, EPA has taken further action to reduce NOx
em ssions fromexisting sources that contribute to

visibility problens, through inplenmentation of the Regi onal
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Haze program under sections 169A and 169B of part C.»* n
July 6, 2005, EPA issued revised regulations for regional
haze, including guidelines for Best Available Retrofit
Technol ogy (BART) determ nations. The regulations require
States to submt SIPs to address regional haze visibility
i mpai rment in 156 mandatory Cl ass | Federal areas |ocated
t hroughout the U S. 70 FR 39104. As required by the Act,
the regulations require certain nmgjor stationary sources,
pl aced in service between August 7, 1962 and August 7, 1977,
and which emt 250 tons or nore per year of a visibility-
i mpai ring pollutant, including NOx, to undergo a BART
anal ysi s.

The BART requirenments are in addition to other el enents
of the Regional Haze programin regul ations that EPA
originally pronulgated in 1999. 64 FR 35714 (July 1, 1999)

(“Regional Haze rule”). The nmain conponents of this rule

2> When the visibility provisions were enacted, the House
commttee report specifically recognized that the
“visibility problemis caused primarily by em ssion into the
at nrosphere of sul fur dioxide, oxides of nitrogen, and
particulate matter . . .” H R Rep. 95-294, at 204,
reprinted in 4 LH at 2671. NOx may result in visibility

i mpai rment either locally (a coherent plune effect) or by
contributing to regional haze, which has been recogni zed as
primarily a fine particle phenonenon. 1995 Staff Paper for
NOx at 89. For the reasons discussed earlier, we do not
believe we need to consider PMeffects in this court-ordered
reeval uati on of the NGO, i ncrenments.
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require States to: (1) submt SIPs that provide for
“reasonabl e progress” toward achieving “natural visibility
conditions” in Class | areas; (2) provide for an inprovenent
invisibility in the 20 percent nost inpaired days; (3)
ensure no degradation in visibility occurs on the 20 percent
cl earest days; and (4) determ ne the annual rate of
visibility inprovenent that would lead to “natura
visibility” conditions in 60 years.

At the tinme that Congress established the Regional Haze
Program a Congressional commttee recognized that the PSD
program was not necessarily created to alleviate adverse
effects resulting fromcontributions by existing sources.
When it was witing section 169A of the Act at the sane tine
that it established the PSD program the House recorded the
foll ow ng observations in a conmmttee report:

[ T]he comm ttee recogni zes that one nmechani sm

whi ch has been suggested for protecting these

areas, the mandatory Class | increnents of new

section 160 (' Prevention of Significant

Deterioration') do not protect adequately

visibility in Class | areas. First, inadequately

controlled, existing gross emtters such as the

Four Corners plant would not be affected by the

significant deterioration provisions of the bill.

Their em ssions are part of the baseline, and

woul d not be required to be reduced by new section

160 of the act.

H Rep. 95-294, at 205, 4 LH at 2672 (enphasis added). This
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statenent indicates that protection of air quality val ues
under section 166(c) is provided when an increnent limts
significant deterioration of air quality resulting from
increases in enmssions after the baseline date, but does not
require an increnent that addresses adverse inpacts on air
gual ity values, such as visibility, that are caused by pre-
exi sting em ssions.

In addition, in the 1990 Anendnents, Congress enacted
title IV to address the problemof acid deposition. W
believe this supports an interpretation that the PSD
neasures called for in section 166 need not address acid
deposition inpacts that are attributed to em ssions that
exi sted prior to the baseline date. Wen we use an
i ncrenent approach, our viewis that the PSD programis
i ntended to focus on establishing a marginal |evel of
increase in emssions that will prevent significant air
qual ity deterioration and, in conjunction with AQRVs
identified by the FLM provide protection agai nst increases
in adverse effects, such as acidification, that may result
from em ssions increases after the baseline date.

Thus, in areas where the PSD baseline has not yet been
established, the em ssions reductions achi eved by these

progranms will result in | ower PSD baseline concentrations.
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Then the increments will operate as an all owable | evel of
mar gi nal increase that prevents the significant
deterioration of air quality beyond the baseline
concentration in these attainnment areas. This approach is
consi stent wth Congressional intent that the baseline
concentration, representing the air quality in an attai nnent
area subject to PSD, be established on the date of the first
application for a permt by a PSD source affecting that

area. 42 U . S.C. 7479(4). See also Al abama Power v. Costle,

606 F.2d 1068, 1088-89 (D.C. Cir. 1979).

(3) Increments should be uniform for each area
classification. Several commenters disagreed with our view
that the increments should be uniformthroughout the U.S. in
each area with the same classification. These commenters
argued that uniformnational standards are not required by
the Act. We continue to believe that the PSD programis
intended to allow the air quality in each area of the
country attaining the NAAQS, and with the sanme area
classification, to “deteriorate” by the same anmount for each
subj ect pollutant, regardless of the existing air quality
when the increnent is initially triggered in a particul ar
area, as long as such growth allowed within the constraints

of the increnent does not cause adverse inpacts on site-
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specific AQRVs or other inportant values.? |In this way,

the PSD i ncrenents avoid having a disproportionate inpact on
growm h that m ght di sadvantage sonme conmunities, recognizing
that the increnents in thensel ves woul d not address existing
negative inpacts but cannot allow significant new adverse

i npacts. Congress established the foundation for uniform
national increnents when it created increnents for SO, and
PM under section 165 of the Act.

Thus, when we use the framework of an increnent and
area classification systemin the national PSD regul ations
for a particular pollutant, we believe that we should
establish a single increnent for each class of area such
that this allowable | evel of increase applies uniformy to
all areas in the nation with that particular classification.
This is necessary for EPA to ensure equitable treatnment by
allowing simlar levels of em ssions growmh for all regions
of the country that a State elects to classify in a
particul ar manner. The follow ng statenment fromthe
| egi sl ative history of the PSD program supports this

interpretation of what Congress intended:

26 Congress al so recogni zed that sone areas may have air

pollution levels already near the levels allowed by the

appl i cabl e NAAQS, whereby the NAAQS woul d govern and the
full amount of increnent m ght not be usable.
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Sonme suggestions were made that the pollution
increments should be calculated as a function of
existing levels of pollution in each area. But
the inequities inherent in such an approach are
readily evident.... The conmttee s approach —
increments cal cul ated as a percentage of the
national standard — elim nates those inequities.
Al'l areas of the sane classification would be
al l oned the sane absolute increase in pollution,
regardl ess of existing |levels of pollution.
H Rep. 95-294, at 153, 4 LH at 2620. See also S. Rep. 95-
127, at 30, 3 LH at 1404 (“These increnents are the sane for
all nondeterioration areas, thus providing equity for all
areas”). This indicates that Congress did not intend to
i npose nore stringent restrictions under the PSD program on
particul ar areas of the country based on their current
| evel s of air pollution, unless, of course, the current
| evel s of pollution concentrations are so near the NAAQS
that the full amount of increnental change cannot be
al | owed.
| nst ead, Congress provided States with the authority to
determ ne situations when it mght be desirable to allow a
greater or lesser level of air quality protection in a
particul ar area. Except for certain Federal | ands
desi gnated as mandatory Class | areas that could not be

recl assified, Congress classified all other areas as C ass

|1 areas and gave the States the power to reclassify these
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areas to Class | or Class Ill to provide for greater
protection of air quality or allow nore growh, depending on
the values of the State and the community in that area. The
ability to reclassify nost areas allows the States to nake
their own choi ces about which areas require nore protection
of air quality and which areas should be allowed nore growh
consistent wwth the protection of air quality. See HR

Rep. 95-294, at 153-154, 4 LH at 2620-2621.

The sane equitabl e considerations are applicable when
we establish PSD regul ati ons containing increments and area
classifications under section 166 of the Act. Since
Congress did not intend for the increnents it established to
i npose a disproportionate inpact on particular areas, we do
not believe it intended for EPA to do so under section 166
of the Act. Thus, to treat all areas of the country in an
equi tabl e manner, it is necessary for us to establish
uni formnational increnents for NO that define a naximm
al l owabl e increase for each of the three area
classifications. Then, States and tribes in exercising
their unique authority to manage their own air quality, in
accordance with their own uni que and individual goals and
obj ectives, may decide how to best manage their air quality

resources by reassigning area classifications within any
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particul ar area (other than mandatory Federal C ass |
ar eas) .

Sonme of the commenters opposing uniform national
increnents disagreed with our view that the increnents
shoul d be uni form because they felt we inproperly focused on
“providing equal opportunity for new eni ssion sources
wi thout fulfilling [our] statutory duty to protect
ecol ogi cal resources across the country.” Wat is required,
according to these comenters, is “the protection of air
quality related values and fulfillnment of the Act’s goals
and purposes—whi ch unquestionably include protection of
i ndi vi dual parks, w | derness areas, and other areas of
i nportant value.” Moreover, these commenters argued that
because of our insistence on the use of uniformincrenents
no anmount of information would ever provide a “nationally
appl i cabl e” basis for EPA to revise the NO, increnents,
because, as EPA recogni zes, “the sensitivity of individual
ecosystens varies greatly” across |ocations.

We do not believe that our position supporting uniform
national increnents under the national PSD program
necessarily conflicts with our responsibility to protect
sensitive ecol ogi cal resources |ocated throughout the U S.

The use of uniformnational increnments--only one conmponent

117



of the PSD regul ations for NOx--does not nean that the PSD
programis not responsive to different |evels of adverse
effects in particularly sensitive areas, such as O ass |

ar eas.

We wei ghed Congress’ goal to treat all areas with a
particul ar classification the sanme agai nst the uni que
variability in ecosystemeffects that may result from NOx
em ssions (described el sewhere in this preanble). W
ultimately concluded that nultiple goals could be achieved
by retaining uniformnational increnments for NO, for each
area classification and augnenting themw th an additional
case-by-case procedural review which can identify and
protect against variable effects that could occur in
especially sensitive areas, even when the increnent is not
fully consunmed. Indeed, this is what Congress did under its
original PSD programrequirenents for SO, and PM

Thi s approach is enbodied in the framework for the PSD
regul ations for NOx that we adopted in 1988. As described
In section VI.A 1. above, each permt application is subject
to an “additional inpacts” analysis that allows the
permtting authority to consider the sensitivity of a
particular area. In Cass | areas, the AQRV review

procedures provide further protection, notw thstanding the
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al | owabl e amount of pollutant concentration increase allowed
by the Class | increnent, for the air quality values and the
nati onal parks and w | derness areas included in C ass |
areas. These two sets of special procedures are an
inportant part of the overall regulations for preventing
significant air quality deterioration, while retaining the
uni form national increnents. This approach allows EPA to
achieve the equity of setting a uniformincrenent |evel for
all areas with a particular classification, while directing
that permitting authorities conduct a nore intensive, site-
specific reviewto identify effects that m ght occur in a
nore sensitive area but not necessarily in all areas of the
country with that classification

As noted earlier, we read section 166 of the Act to
direct EPA to establish a systemof regul ations contai ning
provi sions that collectively satisfy the content
requirenents in sections 166(c) and 166(d) of the Act.
Thus, we think Congress contenplated that we woul d consi der
all the provisions in our regulations as a group when
establishing particular aspects of those regulations. As a
result, we believe it is appropriate and consistent with our
statutory obligations to consider the protection provided by

t he additional inpacts analysis and the review of AQRVs in
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Class | areas when establishing increnments.

We al so believe that the factors applicabl e under
section 166(c) of the Act are net when we establish a
uni formnational increnent for NO, for each class of area
and augnent the increnment systemw th an additional case-by-
case procedural reviewto identify and protect against
vari abl e adverse effects that could occur in especially
sensitive areas before the amount of pollutant increase
defined by the increment is reached.

We, neverthel ess, understand the comenters’ concern
over our position that the increnents should be uniform
when they concl ude that no anpbunt of evidence concerning
ecol ogical effects will be useful for revising the
i ncrenments, because of the highly variable sensitivity of
ecosystens throughout the U S. Wile we have indicated that
it would be very difficult to use such variable data to
nodify the increnents as uniformincrenents, we believe it
may be possible to develop uniformincrenents that provide
for a reasonable |evel of protection in nost areas if
sufficient national critical |oads data are available to
determ ne the range of adverse effects that nust be
considered. Cearly, such extensive data are not avail able

at this tine.
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Some commenters argued that we should establish |ocal
standards under section 166 to address the known vari abl e
effects fromNOx. For the nost part, however, the comments
related to the use of a critical |oads approach rather than
a set increnment or variable increments for NOX. 1In either
case, however, because of the equitable considerations and
State prerogatives to classify areas described above, we do
not believe that Congress intended for EPA to create a
federally inposed systemof regional or locally based
increnents or to authorize EPA to do so to address any
variability in potential effects. Likew se, we do not
believe it is perm ssible or appropriate for us to establish
uniformincrenments at |evels so stringent that they prevent
any adverse inpact on the nost sensitive receptors in any
part of the U S. Although such an approach m ght achieve
uniformty across all areas, it would unduly restrict growh
in those areas of the country where adverse effects may not
occur at the levels where the adverse effects occur in nore
sensitive areas.

Furthernore, our regul ations al so provide protection
agai nst localized inpacts by requiring each new or nodified
source subject to PSD to apply BACT. The BACT requirenent

provi des for a case-by-case State determ nation, taking into
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account energy, environnental, and econom c inpacts and
other costs to determ ne the best nethod for mnimzing a
source’s em ssions. See section 169(3) of the Act.

b. Analytical approaches for establishing increnents.

M ndf ul of the above considerations about the
characteristics of the increments, we reviewed the
scientific and technical evidence available for the 1996
review of the NO, NAAQS in order to determ ne whet her, and
to what extent, the “safe harbor” increments should be
nodi fied to satisfy sections 166(c) and 160 of the Act. As
sumari zed in section V of this preanble, EPA s concl usions
about whether nitrogen at |levels at or bel ow t he NAAQS
caused negative environnental inpacts were m xed, but
i ncluded findings that negative effects associated with
nitrogen deposition (1) did not likely exist (e.q.,
eutrophi cati on of freshwater systens); (2) were
insignificant (e.qg., inpacts on terrestrial vegetation); or
(3) not clearly understood (e.q., chronic and episodic
acidification). There was sone evidence that at |evels
bel ow t he NAAQS, nitrogen was at |east in part contributing
to known negative environnental effects. Utimtely, we
tried two different analytical approaches—a quantitative and

a qualitative evaluation—+o reach our decision about whether
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we had a basis for nodifying the safe harbor NGO, i ncrenents
so that the increnents thenselves could provide greater
protection against such adverse effects. These approaches
and the relevant findings are described bel ow.

(1) Quantitative Evaluation. An increnment is not |ike
the NAAQS in that it does not set a uniform poll utant
concentration “ceiling” against which potential negative
ecosystem responses coul d be evaluated. Instead, an
increment allows a uniformallowable pollutant concentration
i ncrease above a baseline concentration in an area.
Therefore, we eval uated how protective the existing NG
increnents are by trying to conpare the maxi num pol | ut ant
concentration increases allowed by the NO, increnents
agai nst the pollutant concentrations at which various
envi ronnment al responses occur. See 70 FR 8900.

Unfortunately, this quantitative approach was hi ndered
because the avail abl e evi dence we reviewed typically was
i nconcl usi ve regardi ng the pollutant concentrations at which
negative environnental responses associated with NOx coul d
be expected to occur. As described in section V, in nany
i nstances, there was uncertainty about the specific
rel ati onship between the pollutant, NGO, and its precise

role in causing a particular negative response to an

123



envi ronnment al receptor.

The Agency encountered the sanme problemin the past
during the | ast periodic review of the NO, NAAQS. Because
of our inability to derive fromthe avail abl e evidence a way
to quantify how much of a contribution atnospheric
deposition of nitrogen is nmaking to negative environnental
effects and what | evels of reduction are necessary to renedy
the situation, we were precluded fromrecomendi ng secondary
(wel fare-based) NAAQS for NOx. See 1995 Staff Paper for
NOx, vol. 1, pp 91-95. For simlar reasons, we could not
quantitatively identify the |level of increase in NOx
em ssions at which significant negative environnental
effects occur. Thus, we do not have a quantitative way to
determ ne whether or how to nodify the existing NO
increments in order to prevent significant deterioration.

Recogni zi ng the inconclusive nature of the scientific
and techni cal evidence contained in the 1993 Criteria
Docunent, we | ooked beyond that information to |later studies
that mi ght provide the information we needed to determ ne
the quantitative dose-response rel ationshi ps associated with
NOx in the atnosphere. W found that |ater studies enable
us to better understand N deposition trends, the nechanisns

by which NOx contributes to N deposition, and the ways in
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whi ch sensitive ecosystemresources respond to excess
nitrogen. However, even in the later studies, there
continues to be significant uncertainty about the
guantitative dose-response relationships that we need to
eval uate the effectiveness of the existing NO increnents.
Some conmenters saw the | ater studies, which provide
evi dence of increased |evels of N deposition in sone areas
of the U S., and scientific findings nore closely |inking
nitrogen deposition to observed negative ecosystemresponses
as “proof” that the existing NO increnents are ineffective.
We disagree with the commenters’ clains that evidence of
| ocalized inpacts in specific sensitive areas, as reflected
in later studies, necessarily proves that the existing NG
increnments across the U.S. are ineffective. It is not clear
at this tinme whether a |lower, nore stringent increnent |evel
that we might select for the national uniformincrenments
woul d prevent the adverse effects that are currently being
observed in a particular park or sensitive area of the U S.
We have al ready acknow edged that increnents are not
i ntended to prevent all negative inpacts in all areas, and
that the PSD regul ations for NOx contain other mechani sns
for protecting sensitive resources where the increnent alone

does not do so.
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We cannot deny the commenters’ clains that some areas
of the U S. (primarily in the Wst) have continued to
experience increased rates of N deposition, as studies have
shown. However, such infornmation does not change the fact
that we are currently unable to find sufficient evidence
upon which to establish a dose-response relationship
associated wwth NOx so that we can scientifically support
nore stringent nunerical levels for the NO increnments
shoul d we ot herwi se conclude that a nodification is
appropriate. |Instead, as nentioned above, nost published
studi es have still largely focused on docunenting the
adverse effects and making links to N deposition as a
primary cause. These studies typically fall short of
defining a quantitative relationship between em ssions of
NOx, N deposition rates, and the negative responses being
obser ved.

There are many recent studies that exam ne the various
sources of the nitrogen input (industry, transportation,
agriculture), N deposition budget, geographical |ocation of
different nitrogen |oadings, and trends in deposition rates,
as well as the specific effects of nitrogen deposition on
speci fic ecosystens. These studies in general enphasize the

i mportance of reducing current em ssions of NOx as part of a
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strategy for reducing observed inpacts and pronoting
ecosystemrecovery. However, such studies are not yet able
to provide the informati on needed to identify the dose-
response rel ati onshi ps associ ated wi th NOx.

There are several key difficulties associated with the
ability to establish a quantitative relationship between NOx
and the negative environnental responses to which nitrogen
conmpounds are known to contribute. Below, we summarize sone
of the key areas of difficulty for which a better
under st andi ng i s needed.

(1) Relationship between NOx emissions and N
deposition. It is generally recognized that reducing NOx
em ssions will result in reductions in N deposition as well.
However, the quantitative relationship between the two is
conplex and still uncertain. Sone recent studies attenpt to
address the various paranmeters that together could help to
establish this relationship. For exanple, sone recent study
results provide evidence of a quantitative relationship
bet ween NOx em ssions and precipitation (wet deposition)

NO, in the eastern U.S. However, the results of efforts to
establish a quantitative relationship between NOx em ssions
and total (wet and dry) nitrogen deposition have thus far

been inconclusive (Butler, 2000, 2003). These studies point
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to the reactive nature of conponents of NOx as being part of
the problem Besides producing nitric acid or nitrate
aerosol s, both conmponents of N deposition, NOx can al so
result in the formation of peroxyacetyl nitrates (PAN)

ozone and ot her oxidant species. Al so, it has been observed
that high year-to-year variability in N deposition does not
match the relatively small total NOx em ssions changes in
the eastern U S,

(2) Nitrogen deposition budget. Another conplication
is that total N deposition typically includes the conbined
contributions of em ssions fromNOx (which formnitrates and
nitric acid in the atnosphere) and ammoni a (amoni un).

Em ssions of ammoni a can be converted to any ot her nitrogen
species and can contribute to all nitrogen-rel ated inputs.
(Ammoni a Wor kshop, 2003.) Ammonia and anmoni um found in the
at nrosphere, and in the soil, are generally the result of
agricultural activities that are neither regulated directly
by the PSD program nor counted towards the consunption of
the NO, i ncrement (and woul d not be counted agai nst the
increnment for NOx neasured as any other formof NOx). 1In
order to better understand the relationship between the
different sources of nitrogen and the ecosystens affected,

it is inportant to al so recognize contributions fromamoni a
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and ammoni um

One chall enge with understanding the contributions from
different nitrogen species is that the m x of poll utant
i nputs that affect sensitive ecosystens is dynamc. A 2005
report using data fromthe National Atnospheric Deposition
Program Nati onal Trends Network has shown that from 1985 to
2002 marked changes in concentrations of sulfate, nitrate
and anmoniumin wet deposition have occurred. The reported
trends indicate “changes in the m x of gases and particles
scavenged by precipitation, possibly reflecting changes in
em ssions, atnospheric chem cal transformations, and weat her
patterns.” (Lehmann, 2005.)

In sonme areas of the country, for exanple, it is
reported that em ssions of ammonia are increasing at a
greater rate than em ssions of NOx. At the sane tineg,
at nrospheri ¢ amoni um concentrations in wet deposition are
increasing at a greater rate than are nitrate concentrations
(Fenn, 2003a). The sane study indicated that NOx em ssions
in the western U.S. are projected to decrease 28 percent by
2018, while amoni a em ssions are projected to increase by
16 percent. Another study reports the occurrence of
significant increases of amoni a and di ssol ved i norganic

nitrogen in much of the U S., while reporting regionally
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significant increases and decreases in nitrate. (Lehmann,
2005.)

Anot her challenge is that in many areas, particularly
in the West, the accuracy of the inventory for ammonia is
very uncertain, and historic deposition nonitoring
(collected mainly in the formof wet deposition) typically
has not included the anmmoni a conponent. (Fenn, 2003a.)
This leads to problens in estimating total N deposition.

We believe that a better understandi ng of ammoni a
em ssions and the ammonia levels in the atnosphere, and
their contribution to total N deposition, is also needed in
order to obtain a nore conplete picture of the atnospheric
partitioning of N em ssions and total nass of N deposition.
This will help us better understand the dose-response
rel ati onshi ps between the different sources of nitrogen and
t he ecosystens affected by them

Finally, the N deposition budget and associ ated
deposition rates are determ ned by a conplex interaction of
mul tiple processes. Mddeling efforts to sinulate the
formati on and deposition of nitrogen species in the Wst
i nvol ve a nunber of data inputs including em ssions of
nitrogen from various sources of NOx and anmoni a,

nmet eor ol ogi cal paraneters, chem cal transfornmation and

130



partitioning of nitrogen species, aerosol dynam cs, and
rates of wet and dry deposition. (Fenn, 2003a.)

(3) Ecosystem variety and sensitivity. Even if a
particular threshold value could be identified to
quantifiably relate anbient NOx concentrations to an adverse
effect in a given ecosystemand | ocation, the sanme threshol d
is not likely to apply to simlar ecosystens throughout the
U.S. In our nost recent review of the NO, NAAQS, we
observed that “a great degree of diversity exists anong
ecosystemtypes, as well as in the nmechani sm by which these
systens assinmlate nitrogen inputs.” 60 FR 52831, Cctober
11, 1995 at 52881. As a result, we concluded, “the
rel ati onshi p between nitrogen deposition rates and their
potential environnmental inpact is to a | arge degree site- or
regi on-specific and nay vary consi derably over broader
geographi cal areas or fromone systemto another because of
the amount, form and timng of nitrogen deposition, forest
type and status, soil types and status, the character of the
recei ving wat erbodi es, the history of |and managenent and
di sturbances across the watersheds and regi ons, and exposure
to other pollutants.” 1d.

A 2005 paper describes the progress being nade by FLMs

inidentifying the resources that are at risk or sensitive
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to air pollution in the parks and w | derness areas under
their jurisdiction. (Porter, 2005.) Reportedly, the FLMs
have al so conpl eted qualitative descriptions of the various
resources. It is noted that such information is “specific
to each wilderness area or park, because of the trenmendous
diversity in ecosystemcharacteristics, sensitivities, and
stressors on federal |ands.”

Thus, for exanple, ecosystens in the Northeast have
been nore strongly affected by acid deposition than have
ecosystens in the western U S. On the other hand, the
probl em of greater concern in the Wst results fromnitrogen
enrichnment, which includes nitrogen saturation,
eutrophi cation and alterations in biological conmmunities.
In addition, sone areas in the West are noted for their
sensitivity to relatively | ow doses of N deposition
particularly at higher elevations.

In addition to the difficulties described above, there
are other considerations that add to the conplexity of
determ ni ng dose-response relationships for NOx. These
include: (1) in addition to multiple nitrogen conmpounds that
nmust be identified, the observed ecosystem responses to
pol | utant deposition can also be the result of conbined

pol l utant inpacts, such as the acidification of |akes from
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both sul fur and nitrogen deposition; (2) short-term
increases of nitrates in streans have occurred in the
absence of concurrent increases of N deposition but have
been positively correlated with nmean annual air tenperatures
(Murdoch, 1998), and high levels of nitrogen have occurred
in the absence of anthropogenic sources; and (3) it may take
years before certain ecosystens conme into balance with the
curmul ati ve anounts of nitrogen inputs (making it difficult
to determ ne the | evel at which recovery begins).

The difficulty of establishing the dose-response
rel ati onshi ps associated with NOx is further illustrated by
EPA s experience in evaluating the feasibility of setting an
acid deposition standard. Under section 404 of the 1990
Amendnents, Pub. L. 101-549, Congress directed EPA to
conduct a study of the feasibility and effectiveness of an
aci d deposition standard(s), to report to Congress on the
role that a deposition standard(s) mght play in
suppl ementing the acidic deposition programadopted in title
'V, and to determ ne what neasures would be needed to
integrate an acid deposition standard with that program

The EPA conpleted this study, “Acid Deposition
Feasibility Study, Report to Congress” (1995), which

concluded that current scientific uncertainties associ ated
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with determining the I evel of an acid deposition standard(s)
are significant, and did not recommend setting an acid

deposition standard. See State of New York v. Browner, 50

F. Supp. 2d 141, 149 (N.D.N. Y. 1999) (rejecting States’
claimthat section 404 required that the report include a
deposition standard that woul d be sufficient to protect
sensitive aquatic and terrestrial resources, and affirmng
EPA interpretation that duty was limted to “consideration
of a description” of such standards).

Whi | e EPA has recogni zed that prograns, such as the
CAIR (70 FR 25162, May 12, 2005), that are intended to
achi eve NOx em ssions reductions pursuant to other statutory
provisions will help mtigate acid deposition problenms, none
of those progranms purport to set an acid deposition
st andar d.

W note that one particular study, cited by two
commenters, did include a “conservative recomendati on” for
a threshold level (i.e., critical load) for nitrogen
deposition based on “wetfall for Class | areas in the
central Rocky Muwuntains.” (WIllians, 2000.) In addition,
it is reported that other efforts are under way by
scientists using enpirical studies and nodeling to estimate

critical loads for other areas of the U S. Also, the NPS
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has spent considerable tine evaluating the effects of both
sul fur and nitrogen deposition in several national parks,
and has estimated critical |oadings associated with sone of
their inportant natural resources. (Porter, 2005.)

We have consi dered whet her the concept of a “critical
| oad” could be used to identify an alternative increnent
level. At this tine, we do not believe that the current
status of such research can be used as a basis for us to
establ i sh national increments, or other nmeasures of NOx,
that could be applied throughout the U S. W do, however,
provi de further discussion in section VII concerning the
critical load concept and its potential for being an
effective air quality managenent tool.

As discussed in the welfare effects section (V.D.?2),
al though we are seeing effects at current nitrogen
deposition rates, for the above reasons we believe that it
is not technically or practicably feasible to identify a
guantitative basis for concluding that the existing NGO
increnents are i nadequate to provide protection against the
types of adverse effects on ecosystens that may occur in
sonme areas notw t hstandi ng conpliance with the NAAQS. In
particular, it is not possible to determne a different

| evel of increnent protection that would define a
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significant deterioration |level for ecosystemeffects
associated wth em ssions of NOx. Thus, currently avail abl e
i nformati on does not provide a nationally applicable,
guantitative basis for revising the existing NO increnents.

(2) Qualitative Evaluation. As explained above, the
avai l abl e scientific and technical data do not yet enable us
to adequately relate anbi ent concentrations of NOx to
ecosystem responses. Wthout such key information, it is
difficult to quantitatively evaluate the effectiveness of
the “safe harbor” increnents for protecting air quality
val ues, health and wel fare, and parks while ensuring
econom c growm h consistent with the preservation of clean
air resources. Alternatively, we nust nake a qualitative
judgnent as to whether the existing NGO, increnents or sone
alternative increments neet the applicable factors.

In this situation, we believe that determ ning the
increment levels that satisfy the factors applicabl e under
section 166(c) is ultimately a policy choice that the
Adm ni strator nmust nake, simlar to the policy choice the
Adm ni strator must nake in setting a primry NAAQS “with an

adequate margin of safety.” See Lead Industries Ass’'n v.

EPA, 647 F.2d 1130, 1147 (D.C. Gr. 1980) (where information

is insufficient to permt fully informed factual
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determ nations, the Adm nistrator’s decisions rest largely
on policy judgnents). Using a simlar approach is warranted
because both section 109 and section 160(1) direct the
Adm nistrator to use his or her judgnment in nmaking choices
regardi ng an adequate margin of safety or protecting against
effects that may still occur notw t hstanding conpliance with
t he NAAQS--both areas of inquiry characterized by great
uncertainty. Thus, in the process for setting NAAQS, the
Adm ni strator | ooks to factors such as the uncertainty of
t he science, the seriousness of the health effects, and the
magni t ude of the environnmental problem (isolated or
commonpl ace). E.qg., 62 FR 38652 (July 18, 1997) (PM .
NAAQS)

Bearing on this policy decision for increments are
vari ous consi derations, based on the available information
and the factors applicable under section 166(c). The
factors establishing particular environnental objectives
(protecting air quality values, health and wel fare, and
par ks) m ght suggest that, in sone areas, we permt no or
m ni mal increases in NOx em ssions or establish an increnent
for another form of NOx because there are data indicating
that an effect may be attributable to NOx em ssions.

However, as explained earlier, we do not believe that
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Congress intended for the PSD programto elimnate al
negative effects. Thus, rather than just seeking to
elimnate all negative effects, we nust attenpt to identify
a level of increase at which any additional effects beyond
existing (or baseline) |levels would be “significant” and
protect against those “adverse” effects. Furthernore, we
need to ensure that our increnments provide roomfor sone
econonm c growth. Congress intended for EPA to weigh these
considerations carefully and establish regul ations that
bal ance econom ¢ growth and environnmental protection.

Since we are unable to establish a direct, wdely
applicable, quantitative relationship between particul ar
| evel s of NOx and specific negative effects, we give
particul ar weight to the policy judgnent that Congress nade
when it set the statutory increments as a percentage of the
NAAQS and created increnments for the same pollutant form and
time period that was reflected in the NAAQS. 1In section 166
of the Act, Congress directed that EPA study the
est abl i shnment of PSD regul ations for other pollutants for
whi ch Congress did not wish to set increnents at the tine.

Congress’ own reluctance to set increments to prevent
significant deterioration of air quality due to em ssions of

NOx, and the provisions ensuring tine for Congressional
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review and action, suggest that Congress intended for EPA to
avoi d specul ative judgnents about the science where data are
| acking. Thus, in the absence of specific data show ng that
a marginal increase of a particular |evel belowthe “safe
har bor” would better protect health, welfare, parks, and air
qual ity val ues, while sinmultaneously maxi m zi ng
opportunities for economc gromh, we give weight in our
gualitative analysis of the factors applicable under section
166(c) to the nmethod that Congress used to establish the
statutory increnents.

In making this qualitative judgnment, we al so consider
the overall regulatory framework that we have established in
the PSD regul ations for NOx. This framework includes a
case- by-case analysis of each permt application to identify
additional inpacts (e.qg., soils and vegetation), a special
review by the FLM and State permitting authority of
potential adverse effects on air quality values in parks and
special areas, and a requirenent that all new and nodified
sources install BACT. |In addition, the area classification
system ensures that there will be economic growmh in
particul ar areas that are consistent with the val ues of each
State and individual communities within States.

c. Three characteristics of increnents for NOX.
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(1) Form of increment. A significant issue in the EDF
v. EPA case was EPA's action in 1988 to establish an
increment for only one formof NOx, i.e., NO. W
pronmul gated increnments for NO in 1988 because NO, was the
only formof NOx for which we had established a NAAQS at
that tinme. However, the court held in EDF v. EPA that
section 166(c) of the Act “comrands the Adm nistrator to
inquire into a pollutant’s relation to the goals and
pur poses of the statute, and we find nothing in the | anguage
or legislative history suggesting that this duty could be
satisfied sinply by referencing the anbient standards.” 898
F.2d at 190. As aresult, in this rulemaking action on
remand, we wei ghed the rel evant evidence to determ ne
whet her the data supported the potential use of other forns
of NOx to serve as nmeasures for the increnents and, if so,
what nunerical |evels would be appropriate.

We requested conment on whether we shoul d adopt
increments for other fornms of NOx and received several
comments recommendi ng that EPA do so. Sone of these
commenters clainmed that the statute requires EPA to exam ne
and regul ate nitrogen conmpounds other than NGO, to protect
the air quality, especially in Class | areas. Therefore,

t hese conmenters call ed upon EPA to devel op increnents that
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accounted for other fornms of NOx, such as nitric acid,
nitrate, ammoniumnitrate, and for ozone. Some commenters
recogni zed the conplexity of the total nitrogen deposition
probl em and recomended that EPA revise and retain the
exi sting increnents on an interimbasis, while undertaking
t he necessary steps to study the full scope of the problens
associated wwth NOx and revising the PSD regul ati ons for NOx
accordingly. For the reasons discussed bel ow, we have
deci ded not to add any additional increnments based on ot her
formse of NOx to the existing increments for NO.

Under the “contingent safe harbor” approach di scussed
above, we began our analysis with “safe harbor” increnents
t hat address increases in anbient NGO, concentrations. Since
1988, EPA has not identified a basis upon which to establish
a NAAQS for any formof NOx other than NO,. Thus, it
remai ns the case today that the only NAAQS established for
NOx are the current NO, NAAQS whi ch have not changed since
1971. We believe that increnents based on the sane
pol lutant for which we have a NAAQS are the “safe harbor”
for the purposes of this rul emaking.

Establishing increments for this formof NOx is “at
| east as effective” as the statutory increnents in section

163 of the Act. Congress established statutory increnents
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in section 163 for only those forns of PM and sul fur oxides
for which we had pronmul gated a NAAQS.?” As di scussed above,
the need for an increnent necessarily derives fromthe
establ i shmrent of a NAAQS, which is the basic neasure of air
quality under the CAA. Thus, an increnent based on this
basic neasure of air quality is “at |east as effective” as
the statutory increnents in section 163 of the Act. The
court in EDF v. EPA rejected the argunment that increnents
based on the sane formof NOx as the NAAQS were not “as
effective as” the increments in section 163. 898 F.2d at
190.

We acknow edge that the available scientific and
techni cal evidence indicates that the range of adverse
ef fects being observed in the various ecosystens studied are
the result of contributions fromseveral fornms of NOx other
than NO,,. W noted earlier in this preanble that seven
speci es of oxides of nitrogen are known to occur in the
at nrosphere. However, anthropogenic em ssions of NOx

predom nantly originate as NO and qui ckly oxidize into NO.

27 Since that time, we have refined the original NAAQS for
PM (t hen neasured as TSP) to focus on coarse (PM,) and fine
(PM, ;) particulate matter. W subsequently established
increments for PM, in accordance with section 166(f) of the
Act. 58 FR 31622 (June 3, 1993). W are considering
establishing increments for PM ..
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As described in section V of the preanble, under the

di scussi on of environnental effects, many of the negative
effects indirectly related to em ssions of NO and NO, are
caused (or contributed to) largely by nitrogen conpounds
(e.qg., nitrates, nitric acid) which result from chenica
transformations of NO, in the atnosphere.

In particular, nitrates (NG), primarily in the form
of nitric acid (HNGQ) and nitrate aerosols such as anmoni um
nitrate (NH,NG), are primary constituents of nitrogen
deposition and can play a significant role in producing
wel fare effects that are indirectly attributable to
em ssions of NO and NO,.. As a result, we exam ned the
feasibility of establishing nunerical increnents that would
i ncl ude neasurenent of nitrates.

In the February 2005 proposal, we noted several reasons
why we believed that it was not necessary to adopt
i ndi vidual increnents for nitrate. First, the existing NO
increments, which limt the allowable increase of NO in a
given area, serve also to limt the anount of nitrate in the

atnosphere.?® That is, by limting the allowabl e increase

28 Anot her source of nitrates, not associated with em ssions
of NOx, is the nitrification of amonium by bacteria in
stream beds.
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i n anbi ent concentrations of NO in the inmedi ate area
surroundi ng a proposed new or nodified PSD source, sone
limt can effectively be placed on downw nd formations of
nitrate conmpounds as well.

W al so noted that anbient nitrate often exists in the
atnosphere in particulate form e.qg., amoniumnitrate and
nitrate salts formed fromnitric acid. These forns are
known to contribute to regional haze. Based on this, we
i ndi cated our belief that nitrates could be nore effectively
regul ated under our national PM program

Not wi t hst andi ng t hese reasons for not needing a
nitrate-based increment, we further explained that the
avai | abl e scientific and technical evidence avail able for
our consideration did not exist (1) to adequately establish
a quantifiable relationship between NOx em ssions (NO NO)
and nitrogen deposition products, including nitrates, or (2)
to set numerical |evels for such increnents.

Sone of the comenters who supported the need for
i ncrements based on a broader neasure of NOx referenced nore
recent studies which point to the worsening trends of
ni trogen deposition, and observations of adverse effects, in
vari ous areas of the country as evidence that the existing

NGO, increments are ineffective. On this basis, the
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commenters clainmed that the existing NO, increnents did not
satisfy sections 166(c) and 160 of the Act. Wile we do not
di scount the findings contained in these studies, we do not
bel i eve that these nore recent studies provide the necessary
information either to establish broader nitrogen-based
increments or to indicate that the NO increnents are

i neffective.

As was the case with the nore recent studies that we
reviewed, the studies cited by commenters are based on
observations of adverse ecological effects in specific
| ocal i zed areas where sensitive ecosystemreceptors are
known to exist. Such studies clearly have enhanced our
ability to understand the nmechanics of the poll utant
deposition process, identify deposition trends, and docunent
t he adverse effects to which nitrogen deposition
contributes. Yet the sanme studies in nost cases continue to
fall short of enabling us to quantify the |evels of
deposition responsible for the recorded changes. |In fact,
many of these studies conclude by calling for additional
research to collect the data necessary to quantify the dose-
response rel ati onshi ps associ ated with nitrogen.

Even considering nore recent evidence, we continue to

believe that it is not feasible to devel op broader-based
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increnments for NOx at this tine, and the nitrate deposition
effects in | ocal areas where sensitive ecosystens exist wll
be nore effectively addressed via the broader set of PSD
regul ations for NOx and by various PM control prograns that
will apply in those |ocal areas.

Finally, with regard to conmenters’ recomendations
that we establish increments to address the effects of
ozone, we indicated earlier that we do not believe Congress
intended for us to consider the effects of other regul ated
pol l utants, such as ozone, when establishing increnments for
NOx. W continue to believe that the increments for NOX
need only consider effects resulting fromanbi ent NO and
other fornms of NOx (resulting fromthe transformati on of NG
in the atnosphere), rather than secondary pollutants for
whi ch Congress expected separate PSD regul ati ons, i ncluding
i ncrements. See rel evant comments concerning increnents for
secondary pollutants associated with NOx and our responses
to those coments in section V.D. of this preanble.

A key problemthat we have al ready di scussed, however,
is that studies of nitrogen deposition indicate that the
nitrogen input fromtotal atnospheric nitrogen deposition is
not sinply the result of em ssions of NOx, but of other

nitrogen conpounds as well, including ammoni a and amoni um
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For exanpl e, when anbi ent concentrations of amoni a and
nitric acid are sufficiently high, amoniumnitrate can be
formed and both the amonium and the nitrate becone
conponents of nitrogen deposition contributing nitrogen to
an ecosystem For these reasons, we do not believe it is
feasible to adopt an additional increnent for another form
of NOx to protect air quality values, health and welfare,
and parks and special areas, from NOx em ssions increases
associ ated with new and nodi fi ed PSD sources. Thus we are
adopting the “safe harbor” increnents and retaining the

exi sting increnents for NO,. Under these circunstances, the
NAAQS provi des a reasonabl e benchmark for identifying the
pol lutant to be used in an increnent.

Section 160(1) of the Act is expressed by using the
NAAQS as a benchmark and al so uses standards that mrror the
standards applicable to the NAAQS-setting process — “protect
public health and welfare.” The court in EDF v. EPA
rej ected use of the NAAQS as the “sole basis” for deriving
the increments for NOx but did not preclude EPA from
adopting only increnents based on the sane pollutant as the
NAAQS when EPA has determ ned that additional increnents are
not needed after considering the factors applicabl e under

section 166(c) of the Act. See 898 F.2d at 190. As we have
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expl ai ned earlier, several of the “other fornms of NOx” that
commenters recomend be included in the increnments for NOx
are nore appropriately addressed under prograns for other
criteria pollutants, as well as sone of the multi-pollutant
em ssions reductions prograns that have been established
across the U S

(2) Increment averaging periods. The existing NG,
increnents, promulgated in 1988, are based on an annual
averagi ng period, consistent with the NO, NAAQS. In the
1988 rule, EPA did not set short-term NG, i ncrenents because
a short-term NAAQS for NO, that woul d define short-termair
quality for NO, did not exist. However, the court directed
us to eval uate whether, considering the factors applicable
under section 166(c), we should promul gate additi onal
increments for short-termaveraging tinmes. 898 F.2d at 190.
Thus, we have eval uated and requested comment on the need to
pronul gate additional NO, i ncrements based on a short-term
averaging tinme to satisfy section 166(c) of the Act.
Several of the comenters that opposed EPA s proposed
decision to retain the existing increnments w thout nodifying
them argued that short-termincrenents were needed to neet
our responsibility to provide health and wel fare protection

under the requirenments of section 166(c) of the Act.
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However, for the reasons discussed bel ow, we are not
persuaded that short-term NGO, i ncrements are necessary to
satisfy the factors applicable under section 166(c).

Under the “contingent safe harbor” approach di scussed
above, we began our analysis with the “safe harbor”
increnents that are based on the same annual averaging tine
used in the NAAQS. Since 1988, EPA has not found cause to
pronmul gate a NAAQS for any averagi ng period other than the
annual average. Thus, since this is the only averaging tine
used in the current NAAQS, we consider an increnment that
enpl oys this averaging tine to be a “safe harbor” that is
“at least as effective” as the statutory increnents in
section 163 of the Act. The increnments listed in section
163 of the Act are based on the sanme averaging tinmes that
were contained in the NAAQS at the tine Congress adopted
this provision. The NAAQS are the basic neasure of air
qual ity under the CAA. Therefore, an increnent that uses
this standard as a benchmark is “at |east as effective” as
the statutory increnents in section 163 of the Act. The
court in EDF v. EPA rejected the argunent that an increnent

based on the sanme averaging tinme as the NAAQS was not “as
effective as” the increnents in section 163. 898 F.2d at

190.
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We reviewed the scientific and technical evidence
available in the 1993 Criteria Docunent for NOx in |ight of
the section 166(c) criteria to determ ne whether it
justified the need for a short-termincrenent, even though
no short-term NO, NAAQS existed fromwhich to derive a
short-term safe harbor increment. As we indicated in the
February 2005 proposal, the avail abl e evidence did not
identify any adverse health effects fromshort-term exposure
to anbient NO, concentrations in areas with air quality
nmeeting the NO, NAAQS. Thus, we proposed to find that a
short-termincrenent was not needed to provide any
addi tional health protection beyond assuring that the
exi sting increments woul d keep anbi ent NO, concentrati ons at
| evel s bel ow t he NO, NAACS.

Some commenters disagreed with us and expressed the
need for a 1-hour NGO, increnment for health-rel ated purposes.
Sonme of these commenters urged us to consider recent health
data and the fact that California has adopted a short-term
heal th standard for NO, exposure. However, we continue to
bel i eve, based primarily on the evidence in the 1993
Criteria Docunment and 1995 Staff Paper for NOx, that there
is insufficient evidence to justify a national short-term

NGO, increment to provide additional health protection. As
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menti oned above, as part of the last review of the NO NAAQS
in 1996, EPA did not find adequate evidence that health
effects fromshort-term exposure NO, occurred in areas where
air quality levels net the NO NAAGS.

The Admi ni strator concluded fromthat review that the
annual standard of 0.053 parts per mllion (ppm NG
provi des “substantial protection” against the identified
health effects (mld changes in pul nonary function or airway
responsi veness in sensitive individuals) associated with
short-term peaks occurring in the range of 0.2 to 0.5 ppm -
al nost one order of magnitude hi gher than the annual
standard. 60 FR 52875, 52879-80 (Cctober 11, 1995). The
adequacy of the annual standard to protect against these
potential short-termeffects was further supported by the
absence of docunented effects in sonme studies at higher
concentrations (3 ppmto 4 ppn.

We continue to believe that the existing primry annual
NO, NAAQS provi des sufficient protection against the
| i kel i hood of short-term NO, concentrations that woul d cause
adverse hunman health responses in nost areas of the U S. W
have no evidence at this tinme showing that there is a
probl em from a nati onal perspective concerning short-term

NO, concentrations that would represent a threat to human
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heal t h, and the commenters have not provided information
i ndi cating a national problemfor us to consider. W do
know t hat hi gh maxi mum 1- hour NGO, concentrati ons have been
nmeasured in a few locations, including California -- the
only State that has adopted a short-termair quality
standard for NO, (0.25 ppm 1-hour).?®

We have reviewed NO, air quality data collected from
592 nonitoring site |locations nationally fromEPA s Air
Quality Systemto determ ne how effective the current
primary annual NO, NAAQS is in preventing high short-term
NO, concentrati ons. These data show that, since 1999, only
14 sites (a fewwith nultiple occurrences) across the U. S.
have recorded peak 1-hour concentrations exceeding 0.25 ppm
NO,, Only one nonitoring site recorded such peaks from
2003-2004. Thus, froma national perspective, we do not
find support for a short-term NO, i ncrenent to provide
heal th protection beyond that being provided by the existing

annual primry NO, NAAGS.

2 |t should be noted, however, that California s standard
was not established on the basis of new information since
our last periodic review of the NO, NAAQS. California

est abl i shed an “Adverse Level” for NO, (0.25 ppm 1-hour) in
1962. In 1969, the California Air Resources Board set a
short-termair quality standard for NGO, using the original
alert |evel.
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We are aware of the fact that |ater studies have been
publ i shed concerni ng human responses to short-term exposure
to anmbi ent NO, concentrations. These studies will be
considered in the Agency’ s next periodic review of the NG
NAAQS. To the extent that any new relevant information is
incorporated into the Criteria Docunent for oxides of
nitrogen, we will carefully eval uate such evidence under the
ri gorous process described earlier in this preanble,

i nvol vi ng CASAC and a public review process, to deterni ne
whether it is appropriate to adopt a short-termprimry NG
NAAQS. I n accordance with the requirenments of section 166
of the Act, follow ng pronul gati on of any revised NAAQS for
NOx, based on the same body of scientific and techni cal
evidence, we will also review that evidence against the
requi renents of section 166(c) to determne the need to
nodi fy the existing NO increnents. However, at this tine
we do not believe there is a need to nodify the existing NG
increnments to provide a nationw de |evel of health
protecti on beyond what is being provided by the primry
annual NO, NAAGS.

In addition, the information that we revi ened
concerning wel fare effects associated with short-term

exposure to NOx did not convince us that there was a
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justification for a short-termincrenent to provide
addi tional protection against adverse welfare effects. The
avai l abl e information indicated that known inpacts were
insignificant in some cases (e.qg., effects on terrestrial
vegetation), while in other cases (e.q., chronic
acidification of surface waters) insufficient information
exi sted to quantify how nuch of a contribution nitrogen
deposition was nmaking to the problem and what | evel s of
reducti on woul d be needed to renedy the negative inpact.
The effects that we reviewed are sunmari zed in greater
detail below and in section V of this preanble.

Two conment ers reconmended that we adopt a 1-hour NO,
I ncrenment to prevent coherent plune (discol oration)
visibility inpairnent. W do not believe that a short-term
NO, i ncrenment for such purposes is supported by the
avai |l abl e evidence. As we indicated in our description of
wel fare effects in section V of this preanble, NO can cause
a discoloration effect in a plume resulting in potenti al
visibility inpairnent. However, the evidence al so indicates
that the presence of particulate in the plune can result in
simlar discoloration. Thus, the problemis not exclusively
caused by NO,. Moreover, the 1995 Staff Paper for NOx noted

that despite the known |ight-absorbing qualities of NGO,
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“there are relatively little data available for judging the
actual inportance of NO, to visual air quality.”

Visibility inpairment associated with coherent plunes
is currently addressed as part of the requirenents for the
AQRV review and the additional inpacts analysis. This
nmet hodol ogy neasures visibility inpairnment resulting from
mul tiple pollutants. The test for visibility inpairnment of
this type is typically applied to sources |locating | ess than
50 kilonmeters froma Cass | area, and involves nodeling the
potential plume inpacts to calculate 1-hour inpacts within
the el evated plume based on the concentrations of fine
primary particulates and NO, emtted by the source. The
effects of secondarily fornmed sul fates can al so be
consi dered, where applicable and appropriate, in the
nodel i ng procedure.

We do not believe it would be appropriate to establish
a short-term NGO, i ncrenent to address this visibility
I mpai rment problemwhen it is known that the problemis
associated with nmulti-pollutant inpacts. The problens
associ ated with coherent plunes are currently addressed
t hrough protection of AQRVs and the “additional inpacts”
anal ysis. (Congress explicitly identified visibility as an

exanple of an AQRV.) We believe that this is the nost
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effective way to address this nulti-pollutant problem

Sonme commenters recomended short-termincrenents to
protect against the increasing NOx pollution inpacts. 1In
this regard, we do not find a justification to establish a
short-termincrenent for either NO or any other form of
NOx. In the latest review of the NO NAAQS, the
Adm ni strator concluded that the inpact on terrestrial
vegetati on from short-term exposures to NGO, under existing
anbient levels is insignificant and did not warrant a short-
termstandard (1995 Staff Paper for NOx, p. 91). The
Adm ni strator al so considered the welfare inpacts from
nitrate deposition during the |ast review of the NO NAAQS.
The evi dence indi cated, however, that none of the welfare
impacts fromnitrates were directly attributed to short-term
anbi ent nitrate concentrations. |In those cases where
nitrogen deposition was shown to cause episodic or “short-
ternf effects, such as episodic acidification of
streamnaters, the problemwas typically the result of a
| ong-term accunul ati on of nitrogen conpounds that were
rel eased suddenly to the ecosystem (e.qg., snownelt runoff to
| akes and streans) rather than the direct result of short-
termconcentrations of nitrates being transferred fromthe

at nosphere.

156



The ability to quantitatively relate N deposition to
epi sodic acidification conditions is further hanpered by
evi dence indicating that, because of conditions of nitrogen
saturation, episodic acidification of surface waters and
i ncreased | oadings to estuaries could worsen even w t hout
concurrent increases in N deposition. Later studies have
verified this situation and have indicated that tenperature
change, anmong other things, rather than direct changes in
the N deposition rate, can be nore influential in the
i ncreased acidification conditions. One later study we
revi ewed subsequent to the proposal reveal ed a positive
correlation between short-termincreases in streamnitrate
concentrations and nean annual air tenperature (affecting
ni trogen novenent in a watershed), while finding no
statistically significant correl ation between deposition and
streamnitrate concentrations. (Mirdoch, 1988.)

One commenter reconmended a short-term amoniumnitrate
increnent to address visibility problens associated with
regi onal haze. However, we do not believe it is necessary
to address this pollutant through our PSD regul ati ons for
NOx. Ammoniumnitrate is a formof PM(i.e., nitrate
particul ate), and we al ready addressed the contribution of

anmpbniumnitrates to total ambient PM Il evels and their
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effects on visibility (regional haze) under the PM
program?3 |n revising the NAAQS for PMin 1997, EPA
considered the welfare effects of PM including nitrates, on
visibility inpairnment in considering the need to revise the
secondary PM standards. 1In doing this, we considered the
pertinent scientific and technical information contained in
the current Criteria Docunent for PMand Staff Paper for PM
to determ ne what an appropriate |level would be for a
secondary standard to address adverse effects of PM on
visibility. W concluded fromthat process that a 24-hour
PM, ; primary standard in conjunction with a national
regi onal haze program woul d be the nore effective way to
address regional variations in the adverse effects of fine
particulate on visibility than by establishing national
secondary standards for PMthat would be |ower than the PM 4
primary standards. See 62 FR 38652, July 18, 1997 at 38679-
38683.

An inportant consideration in arriving at this decision
was that there were significant differences in then-current

visibility conditions in different areas of the country that

30 “Inpairnment of visibility in nulti-State regions, urban
areas, and Class | areas is clearly an effect of particul ate
matter on public welfare.” QAQPS Staff Paper for
Particul ate Matter, July 1996 at p. VIII-15.
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could not effectively be addressed by a uniform national
standard. Because our national control strategy for PMw ||
i ncl ude consideration of ammobniumnitrate particles, we find
no basis for establishing a short-termincrenent for
amoniumnitrate to protect against visibility inpairnment as
part of the PSD regul ati ons for NOX.

EPA has al so recogni zed that NOx results in the
formati on of ozone and nitrate particul ates under certain
conditions. Although ozone, PM, and PM ; have short-term
NAAQS to protect against public health effects associ ated
with short-term exposure to these pollutants, EPA does not
consider the inpacts fromthese criteria pollutants, because
it interprets section 166 to require consideration of these
criteria pollutants separate and distinct fromthe duty to
consi der NOX.

Based on these considerations, we believe that an
annual average increnent for NO, coupled with the
requirenents for the “additional inmpacts” and AQRV
protection in Class | areas, is sufficient to protect air
qual ity values, health and welfare, including the sensitive
ecosystens in parks and ot her special areas. Thus, we
revert to the “safe harbor” of the existing annual NO

i ncrenents and decline to adopt additional increnments for

159



shorter averagi ng periods under this final action.

(3) Level of NO, increment. Having concluded fromthe
avai | abl e scientific and technical evidence that additional
i ncrements based on other forns of NOx or other averaging
periods are either not necessary or not feasible, the
remai ning i ssue we evaluated in response to the court remand
was whet her there was a need for | ower annual NO
increments. Qur review of the applicable scientific and
t echni cal evidence provided no basis for us to propose
nodi fying the | evels of the existing NO increnents.

As part of our proposal, the analysis of the
appropriate levels for NO increnments began by establishing
a “safe harbor” increment |level that was “at |east as
effective as” the increnents established by Congress in
section 163 of the Act. 42 U S.C. 7476(d). Under our
interpretation of the Act, we prelimnarily concl uded that
t hese “safe harbor” |evels established the m ni num
stringency |evels (or highest margi nal increase in
concentration | evels) that we may use as the increnents for
NO, for each class of area.

The court in EDF v. EPA recogni zed that the “at | east
as effective” standard in section 166(d) of the Act is

satisfied when we establish increments using the percentage-
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of - NAAQS approach that Congress used to establish the
statutory increnents. See 898 F.2d at 188. This approach
i nvol ves using the sanme percentages that Congress used to
calculate the PMand SO, increnents fromthe NAAQS in effect
at that tinme for these pollutants. Because Congress used
different percentages to calculate the Cass |I increnents
for PMand SO,, we had to decide which of these percentages
was appropriate for the Class I NGO increnment. For the
reasons described in the 1988 NGO, i ncrenment rul emaki ng, we
considered it appropriate for NO increnents to be derived
usi ng the sanme percentages that Congress used for SG
because NGO, nore closely resenbles SO, than PMin its
characteristics and sources. See 53 FR 3698, 3700 (February
8, 1988).

Because the NGO, i ncrenents have not changed since 1988,
t he percent age- of - NAAQS approach yields the sanme | evel s that
we derived in 1988. Thus, using this approach, the “safe
harbor” level for the Cass | NGO increment was cal cul at ed
as 2.5 ug/n? (annual average), a level equal to 2.5 percent
of the NO, NAAQS. For the Cass Il NGO increnment, the “safe
harbor” level is 25 ug/nt — 25 percent of the NO, NAAQS.
For the Class Il NO increment the “safe harbor” level is

50 ng/ m¥ — 50 percent of the NO, NAAGS.
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Qur next step was to consider the factors applicable
under section 166(c) and eval uate whether we needed to
revise the “safe harbor” level to satisfy these factors. To
the extent we were to find that the margi nal increase in
concentration allowed by the “safe harbor” |evel did not
adequately protect against these effects and ensure econom c
growt h consistent with preservation of clean air resources,
we were obligated to attenpt to identify an alternative
| evel of marginal increase that would satisfy the factors
appl i cabl e under section 166(c).

In order to identify the appropriate |evel of increase
for ambi ent NO, concentrations, we attenpted to establish a
guantitative relationship between the em ssions of NGO and
potential adverse effects. Unfortunately, this approach was
hi ndered for several reasons. First, the avail able evidence
we reviewed was inconclusive regardi ng the poll utant
concentrations at which the effects may occur. As
previ ously described, in sone instances, the avail able
scientific and technical evidence reveal ed no significant
effects, while in other cases the evidence reveal ed
uncertainty about the direct rel ationship between the
pollutant and its precise role in causing the effect. This

requi res an understanding of the internediate transformation
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processes and the deposition patterns and total quantities
of those nitrogen conpounds which may contribute to the
known or observed effects, as well as the nitrogen
contribution to ecosystens from natural geobi ochen ca
processes.

Second, since nmany of the negative effects were
associated with total nitrogen deposition (indirectly
associated with NGO), i.e., caused by NOx conpounds which
have been transforned from NGO, i n the atnosphere, it was
al so necessary to attenpt to understand the quantitative
rel ati onshi p between em ssions of NO (the regul ated form of
the increnment) and the observed negative environnental
effects. Such relationships could not be sufficiently
identified fromthe avail abl e evi dence.

As a result of these findings, we proposed to find that
t he necessary scientific evidence was not yet available to
deternmine that the existing safe harbor NO, increnments are
not adequately protective for purposes of defining
“significant deterioration.” Therefore, we proposed to
retain the existing NO increnents to limt allowable
I ncreases in anbient pollution associated with NOx em ssions
and protect against health and welfare effects that m ght

occur in areas where the air quality is better than the NO
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NAAQS.

Sone commenters objected to this proposed decision to
retain the existing increnents, although nost of them
generally did not suggest ways to revise the existing | evels
(other than to recommend short-term NGO, i ncrenents) to make
them nore protective. For the nost part, the studies and
i nformati on provided by these comrenters advance the
know edge about N deposition trends and how nitrogen inputs
adversely affect sensitive resources at various |ocations,
but they al so support our original conclusions in the
February 2005 proposal that there is not yet sufficient
evidence to quantify a dose-response rel ationship between
NOx and the various negative effects being observed and
reported.

We coul d establish nore stringent increnents sinply by
setting the allowable | evels of pollutant increases at |ower
nuneri cal val ues; however, we can find no basis for
determ ni ng what particular | ower val ues would provide the
“correct” level of protection against the types of effects
that have been identified. Consequently, we believe it
woul d be inappropriate to arbitrarily select nore stringent
val ues for the NO increments that are not supported by the

avail abl e scientific and techni cal evidence.
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Lacking a clear quantitative basis for establishing
| oner increnment |evels, we conducted a qualitative
eval uati on of the safe harbor increments in [ight of the
consi derations di scussed above. To achieve equity and
protect against effects that are variabl e across regi ons of
the country, we believe each of the NO, increnments should be
set at a level that reasonably protects air quality val ues,
health and wel fare, and parks and speci al areas across the
country, while also balancing the need to all ow econom c
gr owt h.

W continue to believe our ultimte obligation under
section 166 of the Act is to establish a set of regul ations
for NOx which contain provisions that collectively satisfy
the content requirenents in sections 166(c) and 166(d) of
the Act. Thus, we think Congress contenplated that we woul d
consider the entire set of regul ati ons when we establish
speci fic aspects of those regulations. As a result, we
believe it is appropriate and consistent with our statutory
obligations to consider the protection provided by the
addi tional inpacts analysis and the FLM revi ew of AQRVs when
eval uating the level of NGO, increnents that defines
“significant deterioration.”

Thus, based on the overall insufficiency of the
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avai |l abl e scientific and technical evidences to enable us to
define a quantitative dose-response rel ationship, we believe
the “safe harbor” approach for setting the increnent |evels
is sufficient to satisfy the factors applicabl e under
section 166(c), when coupled with the overall franmework of
PSD regul ations applicable to NOx. This approach generally
maxi m zes opportunities for economc growth while ensuring
that each area receives a sufficient |evel of protection
agai nst “significant deterioration” of air quality
consi stent with Congressional policy. To the extent
necessary, the case-by-case additional inpact analysis (in
Class | and Il areas) and AQRV review (in Class | areas)
will provide additional protection in particular areas that
may be nore sensitive to nitrogen |oadings resulting from
NOx em ssions. Under these circunstances, we can find no
basis for nmodifying the safe harbor increnments, based on the
approach established by Congress for the statutory
increnents. Thus, we retain the existing NO increnments
that were established at the “safe harbor” |evel using the
statutory “percentage-of - NAAQS" appr oach.

Several comenters seened to suggest that we should no
| onger be relying on increments pronulgated in 1988 to

protect the environment and that it was tine to update them
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However, the Act does not provide a nmechanismfor
periodically reviewing the increnents for a particul ar
pollutant. EPA s statutory responsibility for devel oping
increnments is linked to its responsibility for promnul gating
NAAQS. Section 166 requires EPA to pronulgate increnments
for a pollutant follow ng the pronul gati on of NAAQS for that
pollutant. While the Act is silent in section 166 on how
EPA is to respond to future revisions to existing NAAQS, we
believe there may be certain circunstances when it is
appropriate to review the increments for certain types of
NAAQS revisions. For exanple, should EPA determ ne as part
of a periodic review of the NO, NAAQS to pronmul gate a new,
short-term NAAQS, then we believe it may be appropriate to
consider the pronul gation of a short-termincrenent as well.
Neverthel ess, this final action being taken today regarding
the NO, increnents is not a periodic review of the

I ncrenments but a response to a court order requiring us to
denonstrate the adequacy of the NO, i ncrenents, which we
pronul gated in 1988, in accordance with the rel evant

requi renents that Congress provided for pronul gating

pol | utant -specific PSD i ncrenments under section 166 of the
Act .

d. Future considerations.
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W agree with the cormenters who have recogni zed t he
conplexity of the total nitrogen deposition issue and
suggested that it will take tine to better understand the
probl ens and solutions. The Act does not authorize EPA to
reeval uate or upgrade the increnents periodically, but
general ly requires new PSD regul ati ons, which may include
increnents, follow ng the pronul gation of NAAQS.* Thus, as
new i nformati on cones along to better docunent the dose-
response rel ati onshi ps between NOx and the various health-
and wel fare-related effects, we are not necessarily
obligated to revise the existing increnents for NOx unl ess
such information results in changes to the NAAQS. Hence,
after any changes to the NAAQS, we would likely evaluate the
PSD regul ations for NOx to determ ne what nodifications, if
any, are appropriate to neet the requirenents of section 166
of the Act.

This is not to say, however, that the advance of
rel evant scientific and technical evidence could not be used

to establish nore effective nmechanisns as part of the PSD

31 Section 166(a) of the Act requires in part that “In the
case of pollutants for which national anbient air quality
standards are promnmul gated after the date of enactnent of
this part, he [the Adm nistrator] shall promul gate such
regul ati ons not nore than 2 years after the date of

promul gati on of such standards.”
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regul ati ons where we deemthemto be appropriate. An
exanple of this would be the use of the critical |oads
concept. In the February 2005 proposal, we proposed not to
incorporate a critical |oads approach as part of the
national increnent system (see 70 FR at 8914). W conti nue
to believe that it would not be appropriate to do so at this
time. Therefore, in today s final action, we are not
adopting a critical |oads approach in lieu of the existing
NO, i ncrenments, nor are we at this tine incorporating a
critical | oads approach into the overall PSD regul ations for
NOx. However, we renain interested in the concept and
recogni ze its potential for addressing the adverse effects
of nitrogen deposition. W discuss the critical |oads
approach nore in section VIl of this preanble.

Yet, we recognize that we may be obligated to consider
nodi fications to the existing increnents as new scientific
and technical information beconmes avail able, and when
revisions to the existing NO, NAAQS are nmade. However, even
as threshold | evels of adverse inpact are able to be defined
for individual ecosystens, the diverse range of responses of
nitrogen to different ecosystemas well as the nunber of
factors (and interactions of those factors) which determ ne

the response of ecosystens to ant hropogenic nitrogen input
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will make it very difficult to establish uniformnationa
i ncrements which, by thensel ves, provide both an adequate
| evel of protection in the nost sensitive areas and a
reasonabl e neasure of “significant” deterioration in |ess
sensitive areas.

B. State Option to Enploy Alternatives to | ncrenent

We are anendi ng our regulations to explicitly give
States the option to continue inplenmenting the NG increnent
programor to design an alternative approach as part of its
SIP and submt this programto EPA for approval. |If any
States wish to pursue the latter option, EPA will review
State requests on a case-by-case basis to determine if the
State alternative programsatisfies the requirenents of
sections 166(c) and 166(d) of the CAA and prevents
significant deterioration of air quality fromem ssions of
NOX..

W are not establishing any specific regul atory
criteria to govern the review and approval of such a program
ot her than what is already contained within section 166 of
the CAA. EPA is not prepared at this tinme to concl ude that
any particular type of program other than the existing
i ncrenent framework neets the requirenments of sections

166(c) and 166(d) of the CAA. However, as discussed in
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section |V above, we continue to believe EPA's obligation
under section 166 to promul gate pollutant-specific
regul ations for NOx can be satisfied by allowing States to
denonstrate that “other nmeasures” besides increments wll
prevent significant deterioration of air quality due to an
increase in em ssions of NOx, as long as those neasures are
consistent with the requirenents of sections 166(c) and
166(d) of the Act.
1. States May Adopt “Qther Measures” That Fulfill Section
166 of the Act

In options 2 and 3 of the proposal, we proposed to
address the requirenents of section 166 of the CAA for NOx
t hrough the review and approval of State prograns that
enpl oyed alternative approaches to fulfill the requirenents
of sections 166(c) and 166(d) of the Act. W are codifying
only this core principle in our regulations today w thout
identifying any specific type of alternative programthat
woul d neet these requirenents. EPA is postponing decisions
on adequacy of specific elenments of a State’s alternative
approach until such tinme as the State submts its plan to
EPA in a case-by-case SIP approval process. W believe this
| ess prescriptive approach may all ow sone States to enpl oy

an alternate approach sooner and nore efficiently, wthout
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waiting for EPA to devel op a conprehensive one-size-fits-al
program t hrough addi ti onal rul emaking.

Accordingly, we are anmending our PSD rule at 851.166 to
reflect that an alternative approach to nmaxi num al | owabl e
pol l utant concentrations or increnments for NO, that neet the
requi renents of section 166 of the Act may be enpl oyed upon
approval by the Admnistrator. W are requiring that a
State’s alternative approach neet three broad criteria,
which will be explored in nore detail on a case-by-case
basis. The approach nust: prevent significant deterioration
of air quality due to emi ssions of NOx; fulfill requirenents
of section 166 of the Act; and be denonstrated in the SIP.
We are not establishing criteria, other than the
requi renments of the Act itself, by which to review a State’s
submttal, and we are not defining any particular type of
alternative approach for States to use as a substitute for
the NOx increments. Rather, we are sinply making clear in
the regul ations that States have the flexibility to enpl oy
an alternative approach to the NOx increnents.

2. EPA Is Not Adopting Elenents of Option 3

Al t hough this approach of allowing States to subnit

alternative prograns has sone simlarities to our proposed

option 3, we are not adopting several of the elenents that
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we proposed as part of option 3 (the State planning
approach). Wien we proposed option 3, we envisioned that
the EPA could establish a specific planning goal for States,
or require each State to establish one, and then provide a
process by which States woul d denonstrate how the neasures
in their SIPs woul d achieve this goal. One specific

pl anni ng goal we proposed was to keep statew de em ssions of
NOx fromall sources bel ow 1990 | evels.

Several comenters expressed concerns that option 3 of
the proposal did not include sufficient detail. W agree
with the comenters that there were numerous specific
el ements of the State planning approach that we had not
fully addressed in our proposal. The unresolved issues
related to option 3 included the followi ng: (1) timng of
the SIP approval with discontinuation of NOX increnent
tracking; (2) a State plan’s failure to prevent significant
deterioration due to NOx em ssions; (3) periodic assessnent
of PSD cumul ative increnent inpacts; (4) additional neasures
(backstops); (5) potential for |ocalized adverse inpacts;
and (6) effects of an alternative approach on air quality in
nei ghbori ng States.

Because we have not yet resolved these issues, we have

decided to codify only the core elenment of options 2 and 3--
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the principle that a State may enploy alternatives to

i ncrenment upon a proper denonstration. Thus, instead of
seeking to resolve these issues for every State in advance

t hrough a rul emaking action, we will consider these types of
I ssues on a case-by-case basis during review of individual
State plans. At this tinme, we believe we can nore
effectively consider and address such issues in the context
of specific plan approvals.

Al t hough option 3 of our proposal |acked detail,
several comrenters tentatively supported the flexibility
provi ded by option 3. Sone commenters preferred a case-by-
case approach to having “one-size-fits-all” criteria
applicable to each State. Several comenters encouraged
flexibility to acknow edge the differences in the air
gquality and types of sources anbng western and eastern
St at es.

O her comrenters opposed giving States flexibility on
the grounds that this would result in a lack of uniformty
nati onwi de. One commenter was concerned that State-to-State
| evel s of NOx protections would vary, resulting in an uneven
playing field for regul ated sources.

We recogni ze there are reasons to support flexibility

and reasons to support uniformtreatnent. W addressed the
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j uxtaposition of these issues in evaluating the increnent
system and rel ated provisions, as discussed in nore detai
above. Qur conclusion for those circunstances was that we
could to sonme extent bal ance these concerns by conbi ning a
uniformincrement systemw th a case-by-case review of

addi tional inpacts and AQRVs. W believe we can al so
consider the need for a level playing field and the need to
address regional variability when review ng individual State
alternatives. Thus, we do not believe we should foreclose
permanent|ly the option for States to denonstrate that they
can design an alternative program W favor giving States
the option to experinent and consi der approaches that are
uni quely suitable to a particular area, provided that such
approaches do not result in inbalances in NOx regul ation
across the country.

Some conmenters were agai nst option 3 because they
believed EPA m ght require States to develop an alternative
to increnents. Qur final action today does not require a
State to develop an alternative to the NO increnents.
States have the flexibility to continue inplenenting the NG
increnments or to pursue approval of other neasures besides
i ncrenents that achi eve the sanme objectives.

Several comrenters opposed option 3 on the grounds that
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it would not provide adequate protection for parks and
AQRVs. These comrenters were concerned that option 3 did
not account for a source’s distance and direction froma
Class | area. The commenters indicated that these variables
coul d have a major effect on whether a source’ s N
em ssions adversely inpact AQRVs. A State will be required
to denonstrate that any alternative approach to increnents
protects parks and AQRVs. In addition, we recognized that
an unresol ved i ssue under our option 3 was the potential for
| ocal i zed adverse inpacts. W wll ensure that these issues
are addressed before approving an individual program
subm ssi on

One coment er suggested that State planni ng approach be
used as the foundation of a broader regional strategy to
address air quality inpacts of NOx, and not only NO. The
comment er believed that |arger regional issues could not be
addressed under option 3, as proposed, given the increased
popul ati on growh projected for western States and attendant
grow h of urban areas. Qur intent wwth this regulation is
to provide for the review of alternatives on a State-by-
State basis. However, to the extent that groups of States
wi sh to devel op regional strategies, EPA will consider them

to determine if they neet the requirenents of the Act. 1In
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addition, we will continue to evaluate EPA's options for
promul gating regional strategies to address the commenter’s
concerns.

Tribal commenters were concerned that allow ng States
to inplenent alternatives to increnent could threaten the
tribes’ abilities to regulate their own environnental
quality and expose tribal environnmental resources to greater
risk of pollution. These commenters al so expressed a
concern that such alternatives would be inconsistent with
t he Federal government’s trust responsibility to tribes. W
do not believe this option will infringe the tribes’
abilities to regulate their environnments, harmtri bal
envi ronment al resources, or overl ook the Federal
governnment’s trust responsibility to federally recogni zed
tribes. At this point, it is difficult to determ ne
whet her a specific alternative program nay affect adjacent
areas, such as areas of Indian country. W want to
enphasi ze, however, that any State’s alternative program
will be carefully evaluated to address potential concerns
that affected entities nmay have, whether it be another
State, a tribal governing body, or an FLM for a nearby C ass
| area. Each State alternative programw ||l be eval uated on

a case-by-case basis and subjected to public review and
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comment as part of the SIP review and approval process. W
believe that it is reasonable to expect that States w |
communi cate and cooperate with other potentially affected
governing entities as part of the process of devel opi ng an
alternative program In addition, any such alternative
program woul d need to be approved by EPA. In determ ning
whet her to approve such prograns, EPA would act consistent
with the Federal government’s trust responsibility,
i ncl udi ng conducting appropriate consultation with tribes to
hel p ensure that the interests of the tribes are considered
in this process. Although no specific process has been
established for tribes to consult with EPA on SIP approval s
on a government-to-governnent basis, we will endeavor to
provi de additional opportunities for consultation and
continue to carefully consider comments submitted by triba
officials. This process should hel p ensure that al
concerns are considered and that environmental resources are
protected prior to approval of an alternative program
t hrough the SIP subm ttal process.
3. Benefits of an Alternative Approach

St ates have always had the option to subnit alternative
approaches in their SIPs that can be shown to be nore

effective than the m ni num program el enents established by
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EPA, but States may not have recogni zed that a system ot her
than increnents may be utilized to prevent significant
deterioration fromemssions of NOx. The alternative
approach provides States with the flexibility to enploy a
programthat may be nore effective than increnents in
preventing significant deterioration of air quality from
em ssions of NOx. For exanple, a State could adopt an

em ssions reduction plan for NOx, under authority other than
the PSD program that limts NOx em ssions from particul ar
sources to a greater extent than would occur under an

i ncrenent approach that focuses on margi nal increase in

em Ssi ons.

In addition, although we believe the increnent program
is effective at limting em ssions increases, the process of
tracki ng consunption of increnment and nodeling changes in
em ssions concentrations can be tine-consum ng and resource-
intensive. A State that enploys an EPA-approved alternative
approach to the NGO, i ncrenments program would not be required
to maintain an NO, increnment inventory. |In addition, PSD
permt applicants in the State would not be required to
conduct an individual analysis to denonstrate that they do
not cause or contribute to a violation of the increnents.

O her nmeasures would be used to fulfill the requirenents of
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t he Act.
4. Future Actions Regarding Alternatives

Al t hough we are not outlining a specific alternative
programat this tine, we continue to see promse in using a
cap and trade approach nodeled on the CAIR to reduce NOx
em ssions in order to nmeet the goals of the PSD program for
NOx. As a result, we intend to publish a supplenenta
notice of proposed rulemaking that will explore this option
further. This notice will build on proposed option 2 and
provi de nore details on how a State that achi eves the NOx
em ssions reductions required under CAIR can fulfill the
obj ectives of the PSD program satisfy the statutory
requi renents of section 166 of the Act, and obviate the need
to inplenent the NO increnents program
VII. Measures Not Proposed as Options

In the February 2005 proposal, we proposed not to use a
“critical load” as a nmeans of identifying an alternative
increnent level or to incorporate the concept of critical
| oads into the PSD regul ations for NOx at the present tine.
Critical |oads can be defined as “quantitative estinmates of
an exposure to one or nore pollutants bel ow which
significant harnful effects on specified sensitive elenents

of the environnent do not occur according to present
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know edge.” See 1995 Staff Paper for NOx at xi-Xxii.

Qur proposal not to incorporate critical |oads into our
pol | utant-specific PSD regul ati ons for NOx was based | argely
on our prelimnary conclusion that the scientific basis for
devel opi ng and applying critical |oads was still energing.
We al so raised an issue about critical |loads that related to
t he possible use of critical loads to identify an
alternative level for the existing NGO increnents. Because
of the vastly differing sensitivities and potential effects
associated wth ecosystemresources in different regions of
the United States, we expressed our belief that critical
| oads do not represent an appropriate tool for setting a
single, uniform national standard, such as a PSD increnent
| evel .

We di d acknow edge, however, that States coul d propose
to use a critical |oads concept. For exanple, where
adequate information m ght be available, States could use
critical | oads as part of their own air quality managenent
approaches, and EPA woul d consider it when determning
whet her the overall air quality managenent approach
satisfied the PSD requirenents. See 70 FR at 8914.

Five commenters agreed with our assessnment that it

woul d not be appropriate at this tine to use critical |oads
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as part of the PSD regul ations for NOx. These commenters
generally agreed that the critical |oads concept was not
ready to be used for PSD purposes. In addition, sone felt
that it would be inappropriate for EPA to use critical |oads
as non-uni form national standards. One argued that the use
of critical |oads would inproperly prohibit econom c grow h.

On the other hand, nine comenters responded to our
proposal by opposing our decision not to use critical |oads
in some way under the PSD regul ations for NOx. These
commenters recommended using critical |oads as either
conpl ete replacenents for the existing NGO, i ncrenents or as
a suppl enental neasure for the increnent approach. The
comments recomendi ng the use of critical |oads as a
suppl enental neasure suggested that critical |oads could
augrment the proposed uniform NOg i ncrenent approach by
providing a tool through which permtting authorities could
consi der ecosystem changes in nore sensitive areas. |In such
areas, they believed a critical |load could provide a
sci ence-based target for protection.

W agree that critical |oads represent a prom sing
mechani sm for addressi ng environnental inpacts associ ated
wi th at nospheric nitrogen deposition. For exanple, once

further devel oped, the critical |oad concept could
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potentially be used as a | ocation-specific nmeans to
determ ne the goals of em ssions control and managenent
practices related to ecosystem protection. Cearly, the
“critical |oads” concept is one way to describe the | evel at
whi ch a specific natural area or systemis negatively
i mpacted by air pollution. Wth sufficient information,
critical |oad determ nations for nitrogen deposition can be
related to | ocation-specific indicators of ecol ogical
change, such as episodic and chronic acidification of
streans and rivers, chem cal changes in soils, or nutrient
enri chment and eutrophication.

Over the past 20 years, the scientific community has
gai ned i ncreasi ng knowl edge regardi ng the inpacts of
at nospheric em ssions of certain criteria pollutants (NG
SO,, and ozone) on natural systenms. Studies that we
reviewed as part of this rulemaking to determ ne the
adequacy of the existing NGO, increnents illustrate that
scientists now understand that both anbient exposure to and
deposition of various nitrogen conpounds have gradually
changed the ecol ogi cal bal ance of natural systens in many
areas of the United States. Detailed descriptions of the
ecol ogi cal effects of nitrogen deposition can be found in

many of the studies that we exam ned as part of the review
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of the existing NO, increnments (see section V of this
preanbl e), but in nbst every case it is not yet possible to
gquantify the levels of deposition responsible for such
changes.

Commenters did not provide any information to show us
that sufficient information is available at this time to use
the critical |oad concept as part of the national PSD
program for NOx. Moreover, we believe that fromthe
I nformation that is avail able, because ecol ogi cal systens
are quite heterogeneous, critical |oads would not serve as
an appropriate replacenent for the uniform national NO
i ncrements. However, if the science is further devel oped,
we do agree with those comenters who suggest that |ocation-
specific critical |oads could be used effectively to augnent
the existing increnment systemfor NOx at those | ocations.

Two of the comrenters supporting critical |oads
i ndi cated that we should revise the existing NO increnents
and continue using the increnent systemas an interim
approach, while studying the critical |oad concept for
future inplenmentation as part of the PSD program These
commenters agreed that ultimately the critical |oads
approach was the nost effective way to protect the

environnment fromthe adverse effects of nitrogen deposition.
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Several other commenters also urged EPA to further study the
critical |oads concept by initiating pilot projects or a
denonstration critical |oads programby working with States,
FLMs, tribes, and others to select natural areas where
existing information is adequate to do so.

We agree with the comrenters recomrendi ng that the
current increnent system should continue to be applied under
the PSD regul ations for NOx. However, as explained in
section VI, we do not agree that there is sufficient basis
for nodifying the existing NGO increnments. Therefore, under
today’s final action, we are not nodifying the existing NG
increnents, but retaining themat their existing | evels and
form

W do agree with conmenters that further research is
necessary and appropriate to further evaluate the critical
| oads concept. As nentioned above, in recent years,
ecosystens research has produced findings that are
sufficient to identify changes to nany sensitive el enents of
the environnment at specific locations resulting from
at nospheric nitrogen deposition in its various forms.

Ni trogen inmpacts have been docunented in areas ranging from
East Coast estuaries to high-elevation systens in the

Col orado Front Range to southern California chaparra
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communities. Nitrogen deposition in these areas inpacts
di verse ecol ogi cal communities ranging fromfisheries to
al pine | akes to grassl ands.

Even wi th advances in our understanding of nitrogen
cycling in the environnent, scientific challenges remain in
relation to setting scientifically valid critical |oads.
These chal | enges include the foll ow ng:

. Data requirenents and availability: Critical

| oads for acidification and nutrient-rel ated
ecosystem changes for sensitive aquatic and
terrestrial systens depend on nany ecosystem
characteristics, conpounded by the fact that these
characteristics are heterogeneous across space.
Such characteristics include topography,

el evati on, sl ope, bedrock geol ogy, soi
characteristics, soil chemstry, |and use history,
wat er body and wat ershed surface area, surface
wat er chem stry, neteorology, climte, plant
speci es conposition, biomass, and plant nutrient
concentrations. Depending on the critical |oads
cal cul ati on nethod used, sone or all of the data
descri bed above are necessary inputs for

establishing critical |oads. dearly,
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establishing critical loads is a very data-

i ntensive exercise. The challenge will be to
determ ne the anmount and types of data that are
necessary and avail able for calculating critical
| oads at | ocal to regional scales.

Mul ti ple nethods and nodels: |In addition to data

i ssues, the current nultiplicity of nmethods for
calculating critical |oads poses a practi cal
chal l enge that may conplicate application of the
critical |oads approach for air quality
managenent. At |east three approaches are
currently enployed for calculating critical |oads:
enpirical approaches in which critical |oads are
based on the relationship between an observed
detrinmental ecol ogical effect and the deposition

| evel at which the effect occurred; steady-state
approaches using sinple mass-bal ance nodel s; and
dynam c nodel i ng approaches. Wile each approach
has advant ages and di sadvant ages, the Nati onal
Research Council recently stated that reliance on
st eady-state nodels can introduce uncertainty into
critical | oads calcul ati ons and observed that “the

nunmer ous net hods for cal culating both critical
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| oads and exceedance | evels allow for

i nconsi stency in inplenmentation” (NRC, 2004).

Model conparison efforts will help to resolve

i ssues regarding critical |oad cal cul ation
approaches and enabl e eval uation of the data needs
and relative applicability of steady-state and
dynam ¢ nodel i ng approaches.

. Critical load variations: Critical |oad val ues

vary dependi ng upon factors such as the ecosystem
response of interest or the spatial context. At a
gi ven | ocation, for exanple, critical |oads can
vary dependi ng upon the ecosystem response

i ndi cator of interest — critical loads for soils
are often different than critical |oads for
freshwater systenms. Simlarly, critical |oads for
an ecosystem response indicator may vary across

| ocal to regional spatial scales. The challenge
will be to integrate |ocal-scale critical |oads
(e.qg., for a dass | area) and regional -scal e
critical | oads when inplenenting air quality
managenent prograns for ecosystem protection at
mul ti pl e scal es.

W are aware that Federal |and managenent agenci es,
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ot her Federal and State agencies, and the scientific
communi ty have devel oped a substantial body of information
related to nitrogen inpacts for a limted nunber of site-
specific ecosystens around the country. EPA will continue
working to further develop the latest scientific research
results and information to explore the critical |oads
approach to better nanage air resources.

We agree with commenters that it is possible that a
critical |oad programcould be devel oped by working
col |l aboratively with States, tribes, and FLMs to i npl enent
“pilot projects” in selected areas where there nay be
sufficient informati on on nitrogen deposition and ecosystem
effects to establish critical |oads. Under this final rule,
t he Agency encourages States, tribes and FLMs to join with
EPA in exploring the voluntary use of critical |oads as a
basis to address effects of nitrogen deposition on
ecosystens for such areas. Wth appropriate public input,
cooperative critical |load projects could lead to
i npl enentation plans that denonstrate protection agai nst
deterioration of AQRVs fromnitrogen inpacts, elimnate the
need for NO, i ncrement tracking, and reduce the extent of
assessnments needed for permtting new sources that may

impact AQRVs in Cass | areas. |In addition, such an
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approach may fit within the structure of existing
requirenents.

EPA will work with interested States, tribes, Federal
| and managenent agencies and others to identify the
conponent s needed to devel op and i npl enment cooperative
projects to explore the feasibility and useful ness of a
critical |oads approach. EPA believes such projects are a
means t hrough which to explore whether a critical |oads
approach could be an efficient approach to ensure protection
of ecosystens and other AQRVs as part of the existing
i ncrement system and al so neet other purposes of the Act.
Such an approach could reduce the adm nistrative burden on
States and new sources. Coll aborative efforts to explore a
critical | oads approach for nitrogen would provide insight
into the general role of critical loads in future air
qual ity managenent prograns.

The statutory PSD provisions authorize Federal |and
managenent agenci es, including NPS and the U. S. Forest
Service, to play a special role in protecting AQRVs in their
Federal Class | lands.® In this context, the FLMs are al so

responsi ble for identifying AQRVs in Class | areas and

32 Section 165(d)(2)(B) places an affirmative responsibility
on FLMs to protect the AQRVs in Federal Class | areas.
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assessi ng whether they m ght be adversely inpacted. For
many Class | area parks and w | derness areas, FLMs have
already identified the resources at risk fromor sensitive
to air pollution. In conjunction with this effort, FLM
recently have explored the use and setting of critical |oads
as a managenent tool to characterize the risk fromair
pol I uti on em ssions and deposition to ecol ogical systens on
Class | areas and Federal |ands. (Porter, 2005.) For
exanpl e, they have used research on critical |oads to assess
ecosystemrisk and to informair quality managenent
decisions related to new source permt reviews and comments
on SIP pollution control strategies. These efforts could
serve as the basis for continuing review and eval uation by a
cooperative agreenent with EPA, States and other interested
parties.

One conmmenter believed that EPA should el aborate on the
way we envision States’ using critical loads within their
State PSD prograns. This commenter further believed that
States shoul d be encouraged to consider critical |oad data
where such data indicate that the current NO, i ncrenents and
current permtting procedures are not providi ng adequate
envi ronnment al protection.

I n our February 2005 proposal, we indicated that
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States, considering the state of the science, may propose
use of critical load information as part of their air

qgqual ity managenent approach. |[|f such a proposal were nade,
EPA woul d consider it in determ ning whether the State’'s
approach satisfied its PSD requirenents. W envision the
devel opnent of critical |oads to be a phased, ongoing
process. As critical |oads are calculated for specific
receptors in a particular area, such as forest soils, or
surface waters, using a dose-response relationship, and such
critical |oads are adequately peer-revi ewed, we encourage
affected States to consider working closely with the
applicable FLMto establish agreenents and procedures for
incorporating the critical |oad concept into their PSD
permt process for protecting AQRVs.

VIII. Statutory and Executive Order Reviews

A Executive O der 12866 - Requl atory Pl anni ng and Revi ew

Under Executive Order 12866 (58 FR 51735, Cctober 4,
1993), the Agency nust determ ne whether the regul atory
action is "significant” and therefore subject to review by
the O fice of Managenent and Budget (OVB) and the
requi renents of the Executive Order. The Order defines
"significant regulatory action" as one that is likely to

result in a rule that may:
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(1) have an annual effect on the econony of $100
mllion or nore or adversely affect in a material way the
econony, a sector of the econony, productivity, conpetition,
j obs, the environment, public health or safety, or State,
| ocal, or tribal governnents or communities;

(2) <create a serious inconsistency or otherw se
interfere with an action taken or planned by anot her agency;

(3) materially alter the budgetary inpact of
entitlenents, grants, user fees, or |loan prograns, or the
rights and obligations of recipients thereof; or

(4) raise novel legal or policy issues arising out of
| egal mandates, the President's priorities, or the
principles set forth in the Executive O der.

Pursuant to the terns of Executive Order 12866, it has
been determned that this rule is a “significant regul atory
action” because the State planning option in the proposal
rai ses novel legal and policy issues. As such, this action
was submitted to OVMB for review. Changes nade in response
to OVMB suggestions or recomendations will be docunented in
t he public record.

B. Paper wor Kk Reducti on Act

This action does not inpose any new i nformation

col |l ecti on burden. Under this final action, we are
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retaining the existing increnments and regul atory framework
of the PSD regulations for NOx. The O fice of Managenent
and Budget (QOWVB) has previously approved the information
col l ection requirenments contained in the existing

regul ations (40 CFR parts 51 and 52) under the provisions of
t he Paperwork Reduction Act, 44 U.S.C. 3501, et seqg., and
has assi gned OVB control nunber 2060- 0003, EPA | CR nunber
1230.17. A copy of the OvB-approved Information Collection
Request (I CR) may be obtained from Susan Auby, Coll ection
Strategies Division, U S. Environnental Protection Agency
(2822T), 1200 Pennsyl vani a Ave., NW Washi ngton, DC 20460,
or by calling (202) 566-1672.

As an alternative to the existing increnents, the State
has di scretion in devel oping an alternative option that
satisfies both the requirenents of the statutory PSD program
requirenments for NOx and the State’'s air quality managenent
goals. It is not possible to determne at this tinme what
additional burdens, if any, a State alternative program nmay
entail .

Burden neans the total tinme, effort, or financial
resources expended by persons to generate, maintain, retain,
or disclose or provide information to or for a Federal

agency. This includes the tine needed to review
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i nstructions; develop, acquire, install, and utilize
technol ogy and systens for the purposes of collecting,

val idating, and verifying information, processing and

mai ntai ning information, and di scl osing and provi di ng
information; adjust the existing ways to conply with any
previ ously applicable instructions and requirenments; train
personnel to be able to respond to a coll ection of

i nformation; search data sources; conplete and review the
collection of information; and transmt or otherw se

di scl ose the information.

An agency may not conduct or sponsor, and a person is
not required to respond to, a collection of information
unless it displays a currently valid OVB control nunber.
The OVMB control nunbers for EPA's regulations in 40 CFR are
listed in 40 CFR part 9.

C. Reqgul atory Flexibility Act (RFA)

EPA has determined that it is not necessary to prepare
a regulatory flexibility analysis in connection with this
final rule.

For purposes of assessing the inpacts of today's final
rule on small entities, small entity is defined as: (1) a
smal | busi ness as defined by the Small Business

Adm nistration’s (SBA) regulations at 13 CFR 121.201; (2) a
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smal | governnental jurisdiction that is a governnment of a
city, county, town, school district or special district with
a popul ation of |ess than 50,000; or (3) a snal

organi zation that is any not-for-profit enterprise which is
i ndependently owned and operated and is not domnant in its
field.

After considering the econom c inpacts of today’s final
rule on small entities, EPA has concluded that this action
wi |l not have a significant econom c inpact on a substantia
nunber of small entities. W are inposing no new
requi renents on small entities. W are retaining existing
regul ati ons wit hout change and thus inposing no new
requi renents on small entities. Optionally, we allow States
to adopt alternative prograns to relieve the burden of
conducting specific anbient air quality and increnent
anal yses under the PSD program However, States do not neet
the definition of a small entity under the RFA,

D. Unf unded Mandat es Ref or m Act

Title Il of the Unfunded Mandates Reform Act of 1995
(UVRA), P.L. 104-4, establishes requirenments for Federal
agencies to assess the effects of their regulatory actions
on State, local, and tribal governnents and the private

sector. Under section 202 of the UVRA, EPA generally nust
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prepare a witten statenent, including a cost-benefit

anal ysis, for proposed and final rules with "Federal

mandat es” that may result in expenditures to State, |ocal,
and tribal governnments, in the aggregate, or to the private
sector, of $100 mllion or nore in any one year.

Bef ore promul gating an EPA rule for which a witten
statenment is needed, section 205 of the UVRA generally
requires EPAto identify and consider a reasonabl e nunber of
regul atory alternatives and adopt the |east costly, npst
cost-effective, or |east burdensome alternative that
achi eves the objectives of the rule. The provisions of
section 205 do not apply when they are inconsistent with
applicable law. Mreover, section 205 allows EPA to adopt
an alternative other than the | east costly, nobst cost-
effective, or |east burdensonme alternative if the
Adm ni strator publishes with the final rule an explanation
why that alternative was not adopted.

Bef ore EPA establishes any regul atory requirenments that
may significantly or uniquely affect small governnents,
including tribal governnments, it nmust have devel oped under
section 203 of the UVRA a snall governnent agency plan. The
pl an nust provide for notifying potentially affected smal

governments, enabling officials of affected snal
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governments to have meaningful and tinmely input in the

devel opment of EPA regul atory proposals with significant
Federal intergovernnmental nmandates, and inform ng,

educating, and advising snmall governnents on conpliance with
the regul atory requirenents.

Today’s final action contains no Federal nandates
(under the regulatory provisions of Title Il of the UVRA)
for State, local, or tribal governnents or the private
sector. The final rule inposes no enforceable duty on any
State, local or tribal governnents or the private sector.

W are retaining existing requirenments and do not
i npose any new Federal nmandates. New rule |anguage
authorizes States to adopt an alternative approach to
nmeeting some of the rule’ s requirenents, but States have had
such authority under the CAA and are not required to adopt
an alternative approach if they choose to continue
i npl ementing the existing program provisions. |In any event,
EPA has determined that this final rule does not contain a
Federal mandate that may result in expenditures of $100
mllion or nore for State, local, and tribal governnents, in
the aggregate, or in the private sector in any one year.
Thus, today’'s final rule is not subject to the requirenents

of sections 202 and 205 of the UVRA
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Because we have not required any new Federal mandat es,
EPA has al so determ ned that this rule contains no
regul atory requirenents that mght significantly or uniquely
affect small governnents.

E. Executive Order 13132 - Federalism

Executive Order 13132, entitled "Federalisnt (64 FR
43255, August 10, 1999), requires EPA to devel op an
account abl e process to ensure “meani ngful and tinely input
by State and | ocal officials in the devel opnent of
regul atory policies that have federalisminplications."
"Policies that have federalisminplications" is defined in
t he Executive Order to include regulations that have
"substantial direct effects on the States, on the
rel ati onship between the national governnent and the States,
or on the distribution of power and responsibilities anong
t he various |evels of governnent."

This final rule does not have federalisminplications.
The rule will not have substantial direct effects on the
States, on the relationship between the national governnent
and the States, or on the distribution of power and
responsibilities anong the various |evels of governnent, as
specified in Executive Order 13132. |f the existing

regul ations for increnments are retained, no new regul atory
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requirenents will be inposed on States. Optionally, this
final action permts States to obtain relief fromcertain
regul atory requirenents by adopting alternative prograns but
does not necessarily require adoption of a new programin
that a State may rely on a programthat is already in place
or that is required by other EPA requirenments. Direct
conpliance costs associated with today’ s rule could be

i ncurred when States incorporate any changes into their
SIPs, but these direct conpliance costs would not be
significant. Thus, Executive Order 13132 does not apply to
this final rule.

F. Executive Order 13175 - Consultati on and Coordi nati on

with Indian Tribal Governnents

Executive Order 13175, entitled “Consultation and
Coordination with Indian Tribal Governnents” (65 FR 67249,
Novenber 9, 2000), requires EPA to devel op an accountabl e
process to ensure “nmeaningful and tinely input by tribal
officials in the devel opnment of regulatory policies that
have tribal inplications.” This final rule does not have
tribal inplications, as specified in Executive Order 13175.
No tribes are currently inplenenting the PSD program
Furthernore, this final rule does not inpose any new

regul atory restrictions. 1In this final action, EPA is
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retaining the existing NO increnents and maki ng explicit
that States inplenenting the PSD program have the option to
seek EPA approval of an alternative programthat neets the
obj ectives of the PSD program wi thout using increnents. At
the tinme it reviews any alternative PSD program for NOx
submtted by a State, EPA will assess whether such program
has tribal inplications. However, the final action we are
taki ng today does not have a substantial direct effect on
tribes. Thus, Executive Order 13175 does not apply to this
final rule. Although Executive Order 13175 does not apply
to this rule, EPA has considered coments subnitted by
several tribal officials. A summary of the concerns raised
in these conmments and EPA' s response to those concerns is
provided in EPA"s Comment - Response Docunent | ocated in the
docket for this rule.

G Executive Oder 13045 - Protection of Children from

Environnental Health and Safety Ri sks

Executive Order 13045, “Protection of Children from
Environnental Health R sks and Safety Risks” (62 FR 19885,
April 23, 1997), applies to any rule that: (1) is
“econom cally significant” as defined under Executive O der
12866; and (2) concerns an environnmental health or safety

ri sk that EPA has reason to believe may have a
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di sproportionate effect on children. If the regulatory
action nmeets both criteria, the Agency nust evaluate the
environnmental health or safety effects of the planned rule
on children and explain why the planned regulation is
preferable to other potentially effective and reasonably
feasible alternatives considered by the Agency.

This final rule is not subject to the Executive O der
because it is not economcally significant as defined in
Executive Order 12866, and because the Agency does not have
reason to believe the environnental health or safety risks
of NOx addressed by this action present a di sproportionate
risk to children. The final rule retains existing
regul ati ons and does not inpose any new regul atory
requi renents. States nmay obtain relief fromcertain
regul atory requirenents by choosing to adopt alternative
pr ogr ans.

H. Executive Order 13211 - Actions That Significantly

Affect Enerqgy Supply, Distribution, or Use

This rule is not a “significant energy action” as
defined in Executive Order 13211, “Actions Concerning
Regul ations That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May 22, 2001), because

it is not likely to have a significant adverse effect on the
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supply, distribution, or use of energy. The final rule
retains existing regulations and does not inpose any new
regul atory requirenents. States may obtain relief from
certain regulatory requirenments by choosing to adopt
alternative prograns. This option does not inpose any new
requi renents but rather allows States to obtain regulatory
flexibility by inplenenting alternative requirenents.
Further, we have concluded that this rule is not likely to
have any adverse energy effects.

| . Nat i onal Technol ogy Transfer and Advancenent Act

As noted in the February 2005 proposal, section 12(d)
of the National Technol ogy Transfer and Advancenent Act of
1995 (“NTTAA"), P.L. 104-113, 12(d) (15 U.S.C. 272 note),
directs EPA to use voluntary consensus standards in its
regul atory activities unless to do so would be inconsi stent
with applicable law or otherwi se inpractical. Voluntary
consensus standards are technical standards (e.qg., materials
specifications, test nethods, sanpling procedures, and
busi ness practices) that are devel oped or adopted by
vol untary consensus standards bodies. The NITAA directs EPA
to provide Congress, through QOvB, explanations when the
Agency deci des not to use avail able and applicable voluntary

consensus standards. This final rule does not involve
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techni cal standards. Therefore, EPA did not consider the
use of any voluntary consensus standards.

J. Executive O der 12898 - Federal Actions to Address

Envi ronnental Justice in Mnority Popul ati ons and Low i ncone

Popul ati ons

Executive Order 12898 requires that each Federal agency
make achi eving environnmental justice part of its m ssion by
identifying and addressing, as appropriate, disproportionate
hi gh and adverse human health or environnental effects of
its progranms, policies, and activities on mnorities and
| ow-i nconme popul ations. The EPA concluded that this final
rul e should not raise any environnmental justice issues.

K. Congr essi onal Revi ew Act

The Congressional Review Act, 5 U S.C. 801 et seq., as
added by the Small Busi ness Regul atory Enforcenent Fairness
Act of 1996, generally provides that before a rule may take
effect, the agency promulgating the rule nust submt a rule
report, which includes a copy of the rule, to each House of
t he Congress and to the Conptroller General of the United
States. EPA will submit a report containing this rule and
other required information to the U S. Senate, the U S
House of Representatives, and the Conptroller General of the

United States prior to publication of the rule in the
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Federal Register. A nmgjor rule cannot take effect until 60

days after it is published in the Federal Register. This

action is not a “major rule” as defined by 5 U S.C. 804(2).
Therefore, this action will be effective [INSERT DATE 30

DAYS AFTER PUBLICATION IN THE FEDERAL REGISTER].

Li st of Subjects in 40 CFR Parts 51 and 52

Environnental protection, Admnistrative practices and
procedures, Air pollution control, Intergovernnenta
rel ations, Nitrogen oxides, Ozone, Particul ate matter,

Reporting and recordkeepi ng requirenents.

Dat ed:

St ephen L. Johnson,
Adm ni strat or.
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Part 51
1. Section 51.166 is anmended by revising paragraph (c)
to read as foll ows:

851. 166 Prevention of significant deterioration of air

quality

* %

(c) Anbient air increnents and ot her neasures. (1) The
pl an shall contain enm ssion |limtations and such other
measures as may be necessary to assure that in areas
designated as Class I, Il, or Ill, increases in pollutant
concentrations over the baseline concentration shall be

l[imted to the foll ow ng:

Maxi mum
al | owabl e
Pol | ut ant i ncr ease
(m crograns
per cubic
net er)
Cl ass |
Particul ate matter:
PM,, annual arithnmetic nean 4
PM,, 24-hr maxi num 8
Sul fur di oxi de:
Annual arithnetic nean 2
24-hr nmaxi rum 5
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3- hr maxi mum 25
Ni t rogen di oxi de:
Annual arithmetic nmean 2.5
Class I
Particul ate matter:
PM,, annual arithmetic nean 17
PM,, 24-hr maxi mum 30
Sul fur di oxi de:
Annual arithmetic nmean 20
24- hr maxi mum 91
3- hr maxi num 512
Ni t rogen di oxi de:
Annual arithnetic mean 25
Class |11
Particulate matter:
PM,, annual arithnmetic nean 34
PM,, 24-hr maxi num 60
Sul fur di oxi de:
Annual arithmetic nmean 40
24- hr maxi mum 182
3-hr maxi mum 700
Ni t rogen di oxi de:
Annual arithmetic nmean 50

For any period other than an annual peri od,

t he applicabl e

maxi mum al | owabl e i ncrease may be exceeded during one such

period per year at any one | ocation.
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(2) Where the State can denonstrate that it has alternative
measures in its plan other than maxi nrum al |l owabl e i ncreases
that satisfy the requirenents in sections 166(c) and 166(d)
of the Clean Air Act for nitrogen oxides, the requirenents
for maxi mum al | owabl e i ncreases for nitrogen di oxi de under
par agraph (c)(1) shall not apply upon approval of the plan

by the Adm nistrator.
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